VOL. 1X.] - MADRAS SERIES. 38

Parxer, J.—~The complaint laid against the acoused was that Ooracanvse
he had exercised his profession for more than two months in the “mcm“‘m
official year 1884-85 without paying the tax in respect thereof, ©' f;‘:ﬂg“ﬂ'
and was therefore liable to conviction under s. 62, Act IIT of 1871,

The first-class Magistrate (Mr. Clarke) dismissed the charge on
the ground that the prosecution was not instituted till more than
five months after the last payment on account of the tax became
payable and was therefore harred under s. 169, Act IIL of 1871.

It was held in High Court Proceedings of 11th August 1882,

No. 1568, that the offence imputed in a similar case was not that
the accused made default in payment of the tax on a certain day,
but that, having received the prescribed notice, he had exercised
his profession for two months in the official year without having
paid the tax.

The Court held that the offence was a continuing offence and
.ﬁhat it was immaterial at what part of the year it was first com-
pleted, and that a complaint was within time if Iaid within thvee
months after the close of the official year ; or when the accused
had before the end of the official year ceased to exercise his pro-

“fossion within three months from the time at which he so ceased
to exercise it.

According to this ruling the complaint, having been made on
96th Marcle 1885, was in time.

The order of the Majgistrate is set aside, and he is directed to
restore the complaint to his file and dispose of it in due course of
law.

APPELLATE CIVIL.

Before Mr. Justice Hutchins and Mr. Justice Parker.

.RAGAVA (PLAINTIFF), APPELLANT; 1885,
Augnst 31.
and September 4.

RAJAGOPAL awp ANOTHER (Drm‘wmms), RespoNpENTS. ¥
wadwtwn——c'ama ‘of action—Suit o set aside order of Revenue Court divecting
qyeatmmt—Res Judicata,

A Revenua Court ha.vmg ordered a tenant to be ejected under 6. 10 of the Rent
leqovery Agct on thg ground that he had reiused to accept a patth as dn'ected by

© * Sooond Appeal 194 of 1685,
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the Court, the tenant brought a suit in the Civil Court to set aside the order of the

Revenue Court :
Held, that the suit would not He.

Tris was an appeal from the decree of J. H.. Nelson, District
Judge of Chingleput, confirming the decree of N. Naragimhdyyar,
District Mtnsif of Tiruvelltr, in suit 754 of 1884.

The plaintiff, Parasel Strinivésa Régavéchéri, brought the
suit against the defendants Réjagopaldchiri and another to set
aside a decree made by a Revenue Court under the Rent Recovery
Act, directing him to be ejected from his holding, and to restrain
the defendants from executing that decree.

The plaintiff alleged that he was a mirési raiyat of his village,
of which the defendants were the izdrddérs.

The defendants having brought a suit against plaintiff to
compel him to accept a pattd on the 12th August 1882, the
Revenue Court, havmg amended the patts, directed the plaintiff
to accept it.

The defendants then brought & summary suit under the Rent
Recovery Act to eject plaintiff, alleging that he refused to aceept
a pattd tendered ten days subsequent to the order of the Revenue
Court. ' |

" The Revenue Court found that defendants had tendered and
the plaintiff had refused to accept a patté as directed by the order
of 12th August 1882, .

The plaintiff alleged that this ﬁndmg was based on false
evidence.

It was contended by the plaintiff that the decision of the
Revenue Court being summary, he was entitled to have it Bet'
aside by a regular suit. ‘

The M#nsif held that the decision of the Revenue OOurt not
having been appealed against, had become final, and 8%t the suit’
was not maintainable. ‘ ,

On appeal the District Judge held that the "Mtnsif had no

junsdmtmn, 1o appeal against the order of the Revenue OOurtf

being provided by the Rent Recovery Act. .
Plaintiff appealed on the grounds, infer alia, that the deo15107n
of the Revenue Court was no bar to this suit, and that there was.
nothing in the Rent Recovery Act to prevent a le Cowrt setting
aside an, order obtained by fraud.
 Badagopdehdryar for appellant. -
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Srirangdchdryar for respondents.

The Court (Hutchins and Parker, JJ.) delivered the following
judgments :— ,

Hurcnrws, J.—In this case the appellant admits all the facts
necessary to give the Revenue Couwrt jurisdiction to determine
whether he had made the default contemplated by s. 10 of the
Aot and was liable to be ejected. He admits respondent had
sued him to enforce his accepfance of a pattd; that the terms of
the pattd had been judicially settled and a decree passed requiring
him to aceept it ; that ten days had elapsed from the date of the
Collector’s judgment, and that the amended patté4 had not been
accepted. 'Then, the section provides, the Collector, on application
made to him by the plaintiff, and on proof of such default on the
part of the defendant, shall pass an order for ejecting the defend-
ant, Such an application was certainly made and proof was
. taken from both sides as to whether there had or had not been a
wiltul default. Thereupon the Collector came to the conclusion
that the tender of the amended pattd on the 18th August was
very clearly proved, and he ordered the appellant’s ejectment.

The object of the present suif is simplyto induce the Civil Courts |

to go. de novo into the evidence on this very same point and to
revise the judicial finding of the Collector that the appellant had
made wilfifl default and had not been in any way imposed on or
deceived, I am clearly of opinion that such a suit will not lie,
and that this second appeal should be dismissed with costs.

ParkEr, J.—The suit is to set aside an order of the Assistant
Collector directing that plaintiff be ejected from his holding for
refusal to accept a pattd as amended by the Collector. The
pla.mtlﬂf alleged that the amgnded pattéd had never been tendered
him, that he had asked for one, and that defendant had neglected
to give it. The Assistant Collector held that the refusal was that
of the pla.mhff gnd ordered his ejectment.
" Both the Courts below have held that the smt is not main-
tainable. ‘

It is clear that, if the suit be mam’camable, ‘the Civil Courts

would really hear and determine certain issues of fact which have
: h"eady been heard and determined by & Court of competent.
dsdiction, W]ste decision the Leglslature did no!; goe 1if to make.

,‘ to appeal
0 t:may be that & suit would. lie to et aside an order of &jsct:

Rigava
B
Risacorfr,
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ment obtained agninst a wrong person, or to set aside an order
irregularly obtained by abuse of legal process though under
colour of the law. This, however, is not the case now before us.
The suit here brought is to set aside a decision upon the ground
that a Court of competent jurisdiction has come to a wrong con-
clusion, both sides having had full opportunity to plead and be
heard, and the Legislature not having seen fit to allow an appeal.

I must hold that such a suit is not maintainable and dismiss
this second appeal with costs,

APPELLATE CRIMINAL.

Before Mr. Justice Muttusdmi Ayyar and My, Justice Hutchins,

QUEEN.EMPRESS
against
LAKSHMANA Anp oTEERS.*
Criminal Procedure Code, 8. 269—Jury wrongly treated as assessors by Judge—
Unanimous opinion of jury treated as assessors accepled as formnl werdict,
L and N wero tried by a Sessions Court on charges of dacoity and murder. The
jury returned a verdict of guilty on both charges. The Judge, contrary to the
provisions of s. 269 of the Code of Criminal Procedure, treated the jury as nssessors

in respect of the charge of murder, and, convieting I and N of dacoity, acquitted
them of murder:

Held, that the irregular procedure of the Judge could not deprive the verdmt of

the jury of its proper legal effect.
THis was a case submitted to the High Court, under s. 307 of the
Code of Criminal Procedure, by W. F. Grahame, Sessions Judgs of
Cuddapah.

The case was stated by the Sessions Judge as follows

* The prisoners were charged with dacoity, murderin commit-
ting dacoity, and murder., The jury have acquitted prisoners Nos.
2 and 3 and convicted Nos. 1 and 4. I overlooked the provisions
of 5. 261, para. 2, and took the verdict of the jury on the first héhd
of charge, while I looked on them as assessors on the second ané
third heads. Therefore, as regards the dacoity I resolved to
submit the matter to the High Court, but acquitted all prisoners
on the charges of murder in dacoity and murder, omitting to notice

~ that, as all charges ought to Kave been tried by j Jury under . B 269

‘,!"

* Criminal Appea1.294 of 1885.



