
Krishna tile intention, and there are no "words of wliioli the effect is, to
ReIde take away the ordinary remedy in cases in which the special proce

dure provided by the Act is not availed of.
A  case was cited before ns, Mussamat Jffarasundari Baisiahi 

V. Mussamat Jayadurga Baistahi (1), in which it is said by Mr. J fistice 
Hobhonse that the Court of a District Munsif not being a principal 
court of original civil jurisdiction in the district had no power to 
entertain what in the last words of the Judgment is described as a 
suit. The case was one in which a mother applied for the custody 
of her minor daughter after recovery of the child from another 
woman in whose charge she had left it, and it would appear from the 
wording of the first part of the judgment that an application ”  
had been made : if so, if the mother had “  applied ”  under the 
provisions of Act IX  of 1861, then no doubt, as is observed by the 
learned Judge “  the application should have been made to the 
District Court ”  and we think we may. assume this was so, and that, 
the word “ suit’  ̂ was used inadvertently or unadvisedly. I f  not, 
we feel constrained, for the reasons given in this judgment, to 
differ. Of the other cases cited, some go rather to support the view 
we take, while in others the question either did not arise or was 
not necessarily or not directly decided.

We are then of opinion that the District Munsif had jurisdic
tion to entertain and dispose of this suit, and acecrdingly set 
aside the dedree of the Lower Appellate Court, and direct the 
District Judge to hear and dispose of the appeal on the merits.

Costs in this Court and in the Lower Appellate Court to abide 
and follow the result.
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APPELLATE CRIMINAL.
Before Mr. Jmtice MutcMns,

1885. QUEEN EMPBESS
S9pteial.orM.

NAEAYANASAMX*
Orhninal Jh'oadure Code, ss. 15,264, 407, Clauses Act, s. 2

of Magistrates with second-class powers—•Convieiion—J.jppoaL /

An appeal lies under s. 407 oi Code of Criminal Procedure from a eon vie* 
tion Tjy a Bench of Magistrates investod witli second or third da«s powora.
——   — ^ ^ —:------------ —

-(1) 4 Ax>p. 36i ' * Criminal Eevisjon Case 4?6 of I88i» ,
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This was a ease referred for tlie ordeis of the High Court by Qusks 
H. B .  Farmer, Acting District Magistrate of TxioHnopoly. Empebs®

H4rdyanasimi N4yak and another having heen tried snnmiarily 
by a Bench invested with the powers of a second-class Magistrate 
were"convicted and fined.

On appeal the District Magistrate reversed the sentence and 
acquitted the accused. At the instance of G". Salisbury, a member 
of the Bench of Magistrates, the case was referred to the High 
Court in order to obtain a ruling as to whether the Bench were 
bound to record a judgment as provided by s. 264 of the Code of 
Criminal Procedure, or, in other words, whether the Code contem
plated an appeal from a conviction by a Bench of Magistrates 
exercising second or third class powers.

Counsel did not appear.
The Court (Hutchins, J.) delivered the following
J u d g m e n t  :—This case was tried summarily by a Bench of 

Magistrates invested with powers of a Magistrate of the second 
class. The District Magistrate reversed the conviction on appeal, 
and the question raised is whether an appeal lay. The question 
hinges on this—Is a Bench invested with such powers’ a Magistrate 
of the second class within the meaning of s. 407 of the Criminal 
Procedure Code? I f  it is, it is quite clear that an appeal lies 
under that section and that the Bench is bound to record a judg
ment under s. 264. Section 414 precludes appeals in certain cases 
tried summarily by a Magistrate empowered to act under s. 260, 
but s. 260 itself, refers only to Magistrates of the first class or a 
Bep.oh having the powers of a Magistrate of the first class.

The District Magistrate has referred to the General Clauses 
Act, s. 2 (13), which provides that the term “  Magistrate ”  shall 
includjB al^ersons exercising aU or any of the powers of a Magis
trate under the Code of Criminal Procedure. But s. 15 of the 
Code its&lf is still more explicit.- Every Bench, as far as practica
ble shall, for the purposes of this Code, be deemed to be a Magis
trate of such class, i.e., of the highest class to which any one of its 
meinbers belongs. It is true that this clause is exceptional, “  except 
as otherwise provided ”  by any order of Q-oveminent under the 
section conferring pr limiting the powers of the Bench> but it 
readers it prettjf clear that the Legislature intended that a Bench 
^ th  the po'wiers of a Magistrate of any class should be deemed 
b̂ i i t s e l f ' ' a o f  thait
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In Criming,! Revision Case 3 of 1882 from the Goddvari District a 
judgment was passed containing the following expressions:— The 
Bench tried the case summarily, being duly authorized ; there is, 
therefore, no appeal.”  But in that judgment, as explained very 
shortly afterwards by the learned Judges who delivered it, it was 
erroneously assumed that the Bench had been duly authorized to 
act as a first-class Magistrate. They, therefore, informed the 
District Magistrate of Godivaxi that they never intended to hold 
that no appeal lay against the decision of a Bench with only 
second or third class powers.

I  entertain no doubt that the District Magistrate had juris
diction to entertain the appeal, and, consequently, I  refuse to 
disturb his order.

1885. 
August 24.

APPELLATE CBIMIFAL.

Before Mr, Justice JParher.

OOTAOAMXJND MUNICIPALITY 
against 

O’SHAUGHNESSY.^
Towns Imjprovmmt A d ,  1871, {Madras A ct JJI o f 1871), ss. 62, 169—JProfmion

tais, Non-Payment of— OffeneSy Nature of—X’roseeution— Zimiiaiion,

A  complaint lia-viiig been laid (on the 26tli Maxell 1885), under s. 62 of A ct 
I I I  of 1871 (Madras) against 0  for having exercised Iiis profession for more than 
two months in the official year 1884-86 in a municipality without paying' tho tax in 
respect thereof, the Magistrate dismissed the complaint, on the ground that the 
piosecvitioB m s  'barred by s. 169 of the Act, inasmuoh as five months had elapsed 
since the last payment in  respect of the tax hecamo due:

SeM, that the complaint if laid within three months from tfe-ctos4 o f tho 
official year, or, i f  0  ceased to esercxso his profession before the close of the oMoml. 
ysar, mthin three months from siach date, -was not barred by s. 109 of th% Act. *

T h is  was a ease referred to the High Court under s. 438 of the 
Code of Oximinal Procedure by L. K. Burrows, District Magistrate 
of the Nilgiris.

The facts appear sufficiently for the purpose of this report from 
the judgment of the Court (Parker, J.)

Counsel were not instructed.

* Criminal Revision Case 287 of 1886,


