
of indulgence to tlie raiyat. Nor is the tenant entitled to claim a V e x k a ta g ik i  

xeduetion of assessment in the case of lands watered by -wells 
constructed at Hs own expense prior to the date of Act VIII of I’î chana. 
1865. I  do not think that section 11, clause 1, can he so applied 
as to-deprive the tenant of the "benefit of the improvement made 
at his own expense.
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APPELLATE OIYIL,

Before Mr. Justice Miittmdmi Ayyar and Mr. Jusfice Brandi.

* EEISHNA (P la in t e f f ) ,  A p p e i ia n t ,  isss.
,  Fetruaiy 12.

and March 19.

EEADE (D e fe n d a js 't ) ,  Eespojtdent.'*^-

A d  IX  o f  1861— Civil Procedurs Code, ss. 11, 15—Parent a-nd eUU~^Suit for  
raoom-y of minor hy parent—Jurisdietiotu

Act I S  of 1861 does not doTbar a District M unsif a Court from entertaining a 
suit by a Hindii father to recover possession of his minor son. alleged to he illegally 
detained by the defendant.

T his was an appeal against the decree of J. Hope, District Judge 
of South Arcot, reversing the decree of C. Siui Ayyar, District 
Munsif of Guddalore, in suit 21 of 1884.

The plaintiff, Krishndchdri, a Brahman, sued the defendant, 
Miss F. M. Reade, a Christian Missionary, to leeover possession 
of the person of his son Suhha Edn, alleged to he a minor, and for 
Es. 3 00, damages, being the cost to be incurred in taking his son 
to Eameswaram to perform expiatory ceremonies before he could 
be received into the family. The suit was valued at Es. 100.

The defendant pleaded that the suit was only co^izable by 
tlie District "tjouxt, that Subba Edu was not a minor, that he had 
Attained full discretion and was at liberty to choose his own 
religion, that he was not illegally detained by defendant, but 
repided in her house voluntarily, that he ha-d been baptized at 
his own request in public and without ?iny pressure on the part 
of defendant. It was contended for the defendant that, under s. 1 
of Act I X  of 1861, the District Court only had jurisdiction, , The 
Munsif iield that the Aot did not make it com,pTjlso3?y to file a 
je^ulay su^ 'foj the, custody of a minor in the priiicipal ciii^



Krishna coiu't of original jurisdiction in tliG district; found tliat the boy 
Ubade fifteen years old; and held that, under Hindu law, the plaintiff

was entitled to the custody of his son during minority whatever 
his religion might be. As the boy admittedly resided in tho 
defendant’s house against the father's wish, the Munsif held that 
this amounted to illegal detention. The claim for damages was 
disallowed and delivery of Subba Ejdn to the plaintiff was deoroed.

A.t the final hearing, a further objection ‘was taken by the 
defendant that the amount at which the plaintiff valued the 
claim for Subba Ran was not stated in tho plaint, and therefore it 
was impossible to determine whether the court had jurisdiction 
or not. ■

The Mdnsif overruled this objection on the ground that the 
plaintiff having paid a further court-fee stamp of Es. 10 for the 
value of his claim for tho recovery of tho boy, the value of the 
suit should be taken to be about Rs. 130.

He held that the boy had no market value and that the 
oourt-fee payable should be computed according to the amount at 
which the relief sought was stated in the plaint. T)n appeal, the 
District Judge reversed the Munsif’s decree. His judgment was 
as follows:—

“  I  am of opinion that it was not within the competence of 
the District Munsif to pass the decree appealed againest. Act I S  
of 1861 is a special enactment governing all suits relating to the 
custody and guardianship of minors. It prescribes the courso to 
be followed by any relative or friend of a minor who may desire 
to prefer any claim in respect of the custody and guardianship of 
such minor. There is nothing in the Act to show that it was 
intended to provide a summary remedy, which, it is at the option 
of the claimant to seek instead of having recourse Jbo a tegular 
suit. It is the law provided for dealing with claims relating, to 
the custody and guardianship of minors, and those wl?o prefer 
such claims must follow the procedure laid down in that Act.

“ It is, therefore, unnecessary in disposing of this appeal to go 
into the merits of the case. I  find the Lower Court had no 

, jurisdiction to decree the delivery of the so-called minor to tli® 
plaintiff and so far the decree must be reversed with oosti^*

The plaintiff appealed on the following grouij^s :—
(1) The District Miinsif has jurisdiotion to |

suii
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(2) Act IX  of 1861 is only permissiye and is no bar to tlie KrishkX 
present suit. '

Hon. Bdmd Edu for appellant.
This was a suit for damages and for otistody of the minor.

Two questions arise—
(1) Is the plaintiff hound to proceed under Act IX  of 

1861 ?
(2) Ought the plaint to be returned ?

The Act is only permissiye—see the preamble and s. 1.
A  summary remedy is provided. The word used ia ‘ may *— 

ss. 4, 5, 6. There is also a common law remedy. In re Kashi 
Chimder 8en,{Y) and the cases there cited—Balmakimd v. Janki,(2)
JSfehalo v. Nawal î )̂ Pakhandu v. Manki (4). There is nothing to 
take away the right of the Court to entertain this suit. The 
Civil Procedure. Code only excepts suits barred by some express 

^provision of law, see ss. 11 and 16.
Jfr. Wedderhurn for respondent.
If the District Judge is right, the plaint ought not to be 

returned, (1) because this obj action is not taken in the grounds 
of appeal, (2) because Subba Rdu has left the defendant’s house.
The District Court certainly has jurisdiction—Civil Courts’ Act,
1873, s. 12. In Act X X I of 1855 and Act X IV  of 1858, it is 
only the District Court which has got jurisdiction with regard to 
the custody of the minors referred to therein. There might be 
great inconvenience if a Mtmsif’s Court entertained a suit for 
the custody of the minor for whom the District Judge had 
appointed a guardian.

Minsifs* Courts were not originally invested with any such 
jurisdiction—Eegulation Y I of 1816.

In Bham^rCs case (5) Act IX  of 1861 is said to have amended 
the procedure in hearing suits relating to the custody of minors. ,
^ e re  is nothing summary in this procedure.

The Civil Procedure Code is to bef followed.  ̂Orders are 
appealable.

A  concurrent jurisdiction in the Mlinsif could hardly have 
been contemplated,

(1) 8 Oal„ 271. (2) 3 All., 403,
(3) M , y m .  (4) I.L .R .,-3  All., 506.

, .(5) 2'K .-W ,P„'8l.

?0L , IX .] HABEAS SERIES. 33



KbibhnX In Mimamat Sarasundari BaistaU T, Mussamat Jayadurga
EbIde. BaistaU (1), it was held that the Munsif’s Court had no jurisdiction.

A suit for winding up a partnership under s. 265 of the Indian 
Contract Act may he brought in the District Court. The plaintiff 
may apply if he likes to the District Court, hut to no other •Courfc 
'—Bdmdyya v. Chandra Sekara (2).

Judgment was reserved.
On the 19th March the Court (Muttusdmi Ayyar and 

Brandt, JJ.) delivered the following
Judgment.—A Hindu, the father of a male minor, is the natural 

guardian of such minor, and is pritn d  fa c i e  entitled to its custody 
and guardianship.

This right is certainly one of a civil nature, and there is, it 
appears to us, nothing exceptional in a suit brought hy a H indi 
father for the custody and possession of a minor son, alleged to he 
wrongfully detained and withheld from him, though it is open to 
the defendant in such a suit to show special circumstances having 
regard to which a Court would refuse to make a decree or order 
for removal of the minor from his care and custody.

The plaintiff in the case before us does not ask to be appointed 
guardian, but asks for a finding that the detention of the minor 
by the defendant is illegal as against him, the parent, and as such 
the legal guardian of the minor, and for relief or reliefs to which 
he may or may not be entitled on such finding.

The Courts of District Munsifs in this Presidency, though not 
specially invested under the Regulations and Acts passed prior to 
Act Y III of 1869 with power to try such a suit as the present, 
were under that Act, and under Act X  of 1877, and are under the 
present Code of Civil Procedure invested with power to take 
cognizance (within the limits of their pecuniary jurisdiction) of all 
suits of a civil nature excepting suits of which their cognizance 
was or is barred by any enactment for the time being in force.

It is not contended that the jurisdiction of the District Munsif 
in respect of a suit like that before us is barred by any enactmeitfe 
subsequent to Act Y III of 1869, \mless it be by Act IX  of 1861, 

The question then is whether such juiisdiotion is bajxed By 
that Act or not.
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Tlie Act appears to us to be an enabling Act only, and not to Erishn'a 
depHTe any Court of any jurisdiction or powers wHch it before k,bI*dk.
possessed. “  It does not,’  ̂as was held by tie Higb Court, N. "W. P.,
“ alter juxisdiotion nor transfer from one tribmal to anotber powers 
prevJously belonging to tbe former.” —in re Shannon.(X) It relates 
to procedure only, as appears from tbe preamble. It confers on 
District Courts and on District Courts only, power to entertain 
and pass orders upon applications by petition/-’, wbicb power was 
not before possessed by tbose Courts or by any Courts subordinate 
to them, but it does not either expressly or impliedly take away 
from any Court cognizance of claims in respect of the custody and 
guardianship'*of minors preferred in the form of regular suits, and 
otherwise cognizable by such Court.

The words in s. 1 “  by which such application, if preferred 
in the form of a regular suit, would be cognizable ”  must be 

, read in connexion with, and interpreted by, s. 7, and when so 
read present no difficulty: the meaning is that the appHcation 
by petition which may be made under s. 1 shall be entertained 
by the principal Civil Court of original Jurisdiction in the district 
in which it is made, provided that the jurisdiction of such Court 
would not be barred in a regular suit framed with a view to Kke 
relief, by reason, of the minor being a European British 
subject, orlbeing subject to the superintendence of the Cotirt of 
Wards, or resident within the limits of the original jurisdiction of 
the High Court.

The other sections of the Act have no material bearing upon 
tha .question before us.

The true construction of the Act then seems to us to be that 
it provides a special and prompt remedy by application on petition 
instead ofjsgr regular suit, and was, it may be assumed, passed 
inter alia to meet cases in which a speedy decision by a competent 
Civil Court on* the right to the custody of a minor, and an 
effectual order, are necessary to prevent action which might cause 
gpreat, and perhaps irretrievable, injury to the minor, and with 
which a Magistrate might not be able to deal completely; that it 
vested the jurisdiction to hear the petition in the. District Court 
only I and gave to the order which might be passed by that 
Cdurt the force* of a decree in a regular suit; but that it '^as not



Krishna tile intention, and there are no "words of wliioli the effect is, to
ReIde take away the ordinary remedy in cases in which the special proce­

dure provided by the Act is not availed of.
A  case was cited before ns, Mussamat Jffarasundari Baisiahi 

V. Mussamat Jayadurga Baistahi (1), in which it is said by Mr. J fistice 
Hobhonse that the Court of a District Munsif not being a principal 
court of original civil jurisdiction in the district had no power to 
entertain what in the last words of the Judgment is described as a 
suit. The case was one in which a mother applied for the custody 
of her minor daughter after recovery of the child from another 
woman in whose charge she had left it, and it would appear from the 
wording of the first part of the judgment that an application ”  
had been made : if so, if the mother had “  applied ”  under the 
provisions of Act IX  of 1861, then no doubt, as is observed by the 
learned Judge “  the application should have been made to the 
District Court ”  and we think we may. assume this was so, and that, 
the word “ suit’  ̂ was used inadvertently or unadvisedly. I f  not, 
we feel constrained, for the reasons given in this judgment, to 
differ. Of the other cases cited, some go rather to support the view 
we take, while in others the question either did not arise or was 
not necessarily or not directly decided.

We are then of opinion that the District Munsif had jurisdic­
tion to entertain and dispose of this suit, and acecrdingly set 
aside the dedree of the Lower Appellate Court, and direct the 
District Judge to hear and dispose of the appeal on the merits.

Costs in this Court and in the Lower Appellate Court to abide 
and follow the result.
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APPELLATE CRIMINAL.
Before Mr. Jmtice MutcMns,

1885. QUEEN EMPBESS
S9pteial.orM.

NAEAYANASAMX*
Orhninal Jh'oadure Code, ss. 15,264, 407, Clauses Act, s. 2

of Magistrates with second-class powers—•Convieiion—J.jppoaL /

An appeal lies under s. 407 oi Code of Criminal Procedure from a eon vie* 
tion Tjy a Bench of Magistrates investod witli second or third da«s powora.
——   — ^ ^ —:------------ —

-(1) 4 Ax>p. 36i ' * Criminal Eevisjon Case 4?6 of I88i» ,


