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of indulgence to the raiyat. Nor is the tenant entitled to claim a Vexwaracm:
reduction of assessment in the case of lands watered by wells R;;”‘i
constructed at his own expense prior to the date of Act VIIT of Prresaxa.
1863. T do not think that section 11, clause 1, can be so applied
as to-deprive the tenant of the benefit of the improvement made

ab his own expense.

APPELLATE CIVIL.

Before Mr. Justice Muttusdmi Ayyar and M. Justice Brandt.

RISHNA (PraNTIFF), APPELLANT, ' 1885,
February 12,
and March 19.

READE (Derexpant), RESPONDENT.*
et IX of 1861—Civil Procedure Code, ss. il, 15—Parent and child—Suit for
recovery of minor by parent——Jurisdiction.

Act TX of 1861 does not debar a District Ménsif’s Court from enterfaining a
suit by a Hindd father to recover possession of his minor son alleged to be illegally
detained by the defendant.

Trrs was an appeal against the deoree of J. Hope, District Judge
of Bouth Amot reversing the decree of C. Suri Ayyar, District
Minsif of (}uddalore, in suit 21 of 1884.

The plaintiff, Krishndchéri, & Brahman, sued the defendant,
Miss . M. Reade, a Christian Missionary, to recover possession
of the person of his son Subba Réu, alleged to be a minor, and for
Rs. 100 damages, being the cost to be incwrred in taking his son
to Raméswaram to perform expiatory ceremonies before he could
be received into the family. = The suit was valued at Rs. 100.

~ The defendant pleaded that the suit was only cognizablé by
the Distriet “Court, that Subba Réu was not a minor, that he had

attained full diseretion and was at Liberty to choose his own
religion, that he was not illogally detained by defendant, but
resided in her house voluntarily, that he had been baptized ab
his own. requesﬁ in public and without any pressure on the paxt
of defendant. It was contended for the defendant that, under &, 1
‘of Act IX of 1861, the District Court only had ]unsdmtmn The
Mﬁnsﬁ Lield that the Actdid not make it compulsory to ﬁle .
;egular ﬂu}& fo? the oustody of o mmor m the prmeipal oml
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court of original jurisdiction in the district; found that the boy
was fifteen years old ; and held that, under Iind & law, the plaintiff
was entitled to the custody of his son during minority whatever
his religion might be. As the boy admittedly resided in tho
defendant’s house against the father’s wish, the Ménsif held that
this amounted to illegal detention. 'The claim for damages was
disallowed and delivery of Subba Réu to the plaintiff was decroed.

At the final hearing, a further objection ‘was taken by the
defendant that the amount at which the plaintiff valued the
claim for Subba RAu was not stated in the plaint, and therefore it
was impossible to determine whether the court had jurisdietion
or not. . 0

The Mtnsif overruled this objection on the ground that the
plaintiff having paid a further court-fee stamp of Rs. 10 for the
value of his claim for tho recovery of the boy, the value of the
suit should be taken to be about Rs. 130.

He held that the boy had no market value and that the
oourt-fee payable should be computed according to the amount at
which the relief sought was stated in the plaint. On appeal, the
District Judge reversed the Minsif’s decree. Iis judgment was
as follows :—

“Iam of opinion that it was not within the competence of
the District Mtnsif to pass the decree appealed againet. Aot IX
of 1861 is a special enactment governing all suits relating to the
custody and guardianship of minors. It prescribes tho course to
be followed by any relative or friend of a minor who may desire
to prefer any claim in respect of the eustody and guardianship of
such minor, There is nothing in the Act to show that it was
intended to provide a summary remedy, which, it is at the option
of the claimant to seek instead of having recourse fo a regular
suit. It is the law provided for dealing with claims relating to
the custody and guardianship of minors, and those who prefér
such claims must follow the procedure laid down in that Ach.

““It is, therefore, unnecessary in disposing of this appeal to go
into the merits of the ease. I find the Lower Court had no

. jurisdiction to decree the delivery of the so-called minor to the

plaintiff and so far the decree must be reversed with costs.”’
The plaintift appealed on the following grounds :—

(1) The District Mtnsif has jurisdiction to eﬁtertﬂdm )
suit.
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(2) Act IX of 1861 is only permlssxve and is no bar to the
present suit.
" Hon. Rdmd Rdu for appellant.

This was a snit for damages and for custody of the minor.
Two questions arise—

(1) Is the plaintiff bound to proceed under Act IX of
1861 °?
(2) Ought the plaint to be returned ?

The Act is only permissive—see the preamble and s. 1.

A summary remedy is provided. The word used is ¢ may’—
ss. 4,5, 6. There is also a common law remedy. In re Kushi
Chunder Sen,(%) and the cases there cited— Balmakund v. Janki,(2)
Nehalo v. Nawal,(8) Pakhandw v. Manki (4). There ig‘nothing to
take away the right of the Court to entertain this suit. The
Civil Procedure. Code only excepts suits barred by some express
_provision of law, see ss. 11 and 15.

Mr. Wedderburn for respondent.

If the District Judge is right, the plaint ought not to be
‘returned, (1) hecause this objection is not taken in the grounds
of appeal, (2) because Subba Réu has left the defendant’s house.
The District Court certainly has jurisdiction—Civil Courts’ Aect,
1873, 5. 12. In Act XXT of 1855 and Act XIV of 1858, it is
‘only the District Court which has got jurisdiction with regard ta

the custody of the minors referred to therein. There might be

great inconvenience if a Minsif's Court entertained a suit for
the custody of the minor for whom the Distriet Judge had
appginted a guardian.

Mtnsifs’ Courts were not originally mvested with any such
jurisdiction—Regulation VI of 1816.

In Shanngn’s case (5) Act IX of 1861 is said to have amended
the procedure in hearing suits relating to the custody of minors.
There is nothing summary in this procedure.

~The Civil Procedure Code is to be followed. - Orders are
appealable. ’

A, concurrent jurisdiotion in the Mfmsif could hardly have
* been contemplated.

(Y LL.R®, § Cal,, 271, - {®) LLR., 3 ALL, 403,

(3)ILR 1A11.,428 o (4)ILR 3 All, 608,
{5) 2 N.W.P,, 8L
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In Mussamat Harasundori Baistabi v, Mussamat Jayadurga
Baistabi(l), it was held that the Mansif’s Court had no jurisdiction.
A suit for winding up a partnership under s. 265 of the Indian
Contract Act may bebrought in the District Couxt. The plaintiff
may apply if he likes to the Distriet Court, but to no other Court
—Rdmdyya v. Chandra Sékara (2).

Judgment was reserved.

On the 19th March the Court (Muttusimi Ayyar and
Brandt, JJ.) delivered the following

JupemeNnt.—A Hindh, the father of a male minor, is the natural
guardian of such minor, and is primé fucie entitled to its custody
and guardianship. )

This right is certainly one of a ecivil nature, and there is, it
appears to us, nothing exceptional in & suit brought by 2 Hindf
father for the custody and possession of a minor son, alleged tobe
wrongfully detained and withheld from him, though it is open to
the defendant in such a suit to show special eircumstances hswihgm
regard to which a Court would refuse to make a decxee or order
for removal of the minor from his care and custody.

The plaintiff in the case before us does not ask to be appointed
guardian, but agks for a finding that the detention of the minor
by the defendant is illegal as against him, the parent, and as such
the legal guardian of the minor, and for relief or religfs to which
he may or may not be entitled on such finding.

_The Courts of District Minsifs in this Presidency, though not
specially invested under the Regulations and A.cts passed prior to
Act VIII of 1859 with power to try such a suit as the present
were under that Act, and under Act X of 1877, and are under the
present Code of Civil Procedure invested with power to take
cognizance (within the limits of their pecuniary jurisdiction) of all
suits of a civil nature excepting suits of which their cognizance
wag or is barred by any enactment for the time being in £force.

Tt is not contended that the jurisdiction of the District Mvnsif
in respect of a suit like that before us is barred by any enactment
subsequent to Act VILI of 1859, unless it be by Aot IX of 1861,

The question then is whether such ]unsdmtlon is barred by
that Ach ox not

o

(1) 4 B.L.K., App. 36, @ LL.E., 6 Mud,, %57,



VOL. IX.] MADRAS SERIES. 35

The Act appears to us to be an enabling Act only, and not to
deprive any Court of any jurisdiction or powers which it before
possessed. ““It does not,” as washeld by the High Court, N. W.P,,
“alter jurisdiction nor transfer from one fribunal to ancther powers
- previously belonging to the former.”—in re Shannon.(1) It relates

to procedure only, as appears from the preamble. It confers on
District Courts and on District Courts only, power to entertain
and pass orders upon “applications by petition,” which power was
not before possessed by those Courts or by any Courts subordinate
to them, but it does not either expressly or impliedly take away
from any Court cognizance of claims in respect of the custody and
guardianshipof minors preferred in the form of regular suits, and
otherwise cognizable by such Court.

The words in s. 1 “by which such application, if preferred
in the form of a regular suit, would be cognizable” must be
.read in connexion with, and interpreted by, s. 7, and when so
read present no difficulty: the meaning is that the application
by petition which may be made under 5. 1 shall be entertained
by the principal Civil Court of original jurisdiction in the district
in which it is made, provided that the jurisdiction of such Court
would not be barred in a regular suit framed with a view to like
relief, by reason, e.g., of the minor being a European British
-subject, or*being subject to the superintendence of the Court of
Wards, or resident within the limits of the original ]unsdmtlon of
the High Court.

" The other sections of the Act have no material bearing upon
~ tha guestion before us.

The true construction of the Aect then seems fo us to be that
it provides a special and prompt remedy by application on petition
instead ofky regular suit, and was, it may be assumed, passed
mter alies to meet cases in which a speedy decision by a competent
Givil Cowt on, the right to the custody of a minor, and an
effectual order, are necessary to prevent action which might cause
great, and perhaps irretrievable, injury to the minor, and with
which a Magistrate might not be able to deal completely ; that it
‘vested the jurisdiction to hear the petition in the District Court
only; and gave to the order which might be passed by that

Omu't the forcec of & deeree ma regular sm’o but tha.t it was not
LN .

(1)2NWP .,
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the intention, and there are no words of which the effect is, to
take away the ordinary remedy in cases in which the special proce-
dure provided by the Act is not availed of. ‘

A case was cited before us, Mussamat Harasundari Baistabi
v. Mussamat Jayadurga Baistabi (1),in which it is said by Mr. Jtistice
Hobhouse that the Court of a District Mansif not being a principal
court of original civil jurisdiction in the district had no power to
entertain what in the last words of the judgment is described as a
suit. The case was onein which a mother applied for the custody
of her minor daughter after recovery of the child from another
woman in whose charge she had left it, and it would appear from the
wording of the first part of the judgment that ¢ an application”
had been made: if so, if the mother had “applied” under the

‘provisions of Act IX of 1861, then no doubt, as is observed by the

learned Judge “the application should have been made to the
District Court ” and we think we may. assume this was so, and that
the word “suit” was used inadvertently or unadvisedly. If nof,
we feel constrained, for the reasons given in this judgment, to
differ. Of the other cases cited, some go rather to support the view
we take, while in others the question either did not arise or was
not necessarily or not directly decided.-

‘We are then of opinion that the District Mansif had jurisdic-
tion to entertain and dispose of this suit, and accerdingly set
aside the decree of the Lower Appellate Court, and direct the
District Judge to hear andﬁdispose of the appeal on the merits.

Costs in this Court and in the Lower Appellate Court to abide
and follow the result.

APPELLATE CRIMINAL,

Before My, Justice Hutehins.
QUEEN EMPRESS

againgt
NARAYANASAMI.*
Criminal Procedure Code, ss. 15,264, 407, 414—~Genoral Clauses Act, s, 2 (18)%1)‘}%#&
.of Megistrates with sccond-elass powem—-«G'onwiction—xippawl

Axn appeal lies under s. 407 of the Code of Criminal Procedure from n convie.
tion by a Bench of Magistrates invested with second ox third class pownra

nsy

.(1) 4 BLR, App. 36 . # Criminal Bevision Case 47;69? 18865:,



