
Natali, likely to be at a disadvantage, and this inequality between the 
Natah. contending parties is, as I  -understand it, the reason for the practice 

in q_uestion. In the present case it is alleged by the petitioner 
and not denied, that she has no property, and I  conside^^-th^r^re 
that she is entitled to have some provision made for her c^sts. 
The order will be that petitioner’s costs up to and including taxa­
tion and including the costs of this application be taxed as between 
attorney and client, and that respondent do pay the amount of such 
costs when so taxed to petitioner or her Solicitor, and further that 
the respondent do pay into Court the sum of Rs. 200 to meet the 
costs of the petitioner of and incidental to the hearing, and 
that such costs be taxed de die in diem, and when so taxed be paid 
to petitioner or her Solicitor out of such sum to be paid into Court 
by the respondent as aforesaid.

Solicitor for plaintiff: P. B. Gordon,
Solicitor for defendant: BiUgiri Ayyangdr.

14 t h e  INDIAN l a w  r e p o r t s . [VOL. IX.

APPELLATE OIYIL--FULL BENCH.

Before Sir Charles A. Turner, Ki., Chief Justice, Mr, Justice 
Kermn, Mr. Justice Muttusdmi Ayyar, Mr, Justice mid
Mr. Justice Brandt.

1885, V E D A H T A  AOT) OTHERS (PLAUTTIFPS), A i ’PELLANTS,
April 24. _ ■

__________  and

K A N N I T A P P A  a n d  othees (D e fen dan ts  i k  t h e  s e v e k a l  oases .̂ , 
B espohdek-t s .*

Muhtarafa~Tradc-tax, Zammdarh right to coUcvt— llegtilaiiou X X .V o f  1802, s. 4-— 
McguMion X X V  o/1832.

The right of collecting the muMarafa or tracle-tax from artisans in Mfj !aamfnd6,i!& 
has not Been delegated hy Govemmont to the ztimtodlr of c-Karvaitnagar and 
cannot be legally exercised, by his assignees,

Qucsre: m e th o r  it was competent for Govemniout to clclogate tJic oollcciion o fr  
the miihtarafa, to zamindte for their oM'n use.

A ppeals from the decrees of B. Buick, District Judge of North* 
Arcot, reversing the decrees of 0. Ranga Rdix, District Munsif of 
Tirupati, in suits Nos. 725—73'4 of 1881.

Second Appeals 587—596 ol 1883.



These oases were referred to a FuU Beucla by Turner, 0,J,, v d̂akta 
and Miittusimi Ayyar, J., in N'ovember 1883̂  and were adjourned KAjnawpA. 
from time to time to enable tlie zaminddr o£ Karvaitnagar and 
the GoTernment of Madras to apply, if tbey should tHnk fit, to 
be made parties, so that the q_uestion at issue might be finally 
decided. Neither the zamind^r nor the GoYernment were made 
parties.

The facts and arguments appear from the judgment of the 
Court (T urner , C.J., K ernan , Muttusami Ayyar, H utchins, 
and B randt , JJ.).

Hon. Mdmd Edit for appellants.
Mr. Branson for respondents.
J udgm ent .—The appellants (V edantdehdryalu and four others) 

are inamddrs of Yekambara-kuppam, a village in the zaminddri 
of Karvaitnagar: they brought this suit to recover from the 
respondents (Kanniyappa Mudali and nine others), weavers, the 
muhtarafa tax claimed as due on their looms for Faslis 1285 to 
1290’(1875-76 to 1880-81).

The respondents, in their written statements, pleaded that the 
appellants were not entitled to collect the tax from them; that the 
suit was barred by limitation; and that they had not held the 
number of looms on which the tax was assessed.

The 0#urt of first instance held that the appellants were 
entitled to collect the tax, inasmuch as they were inamddrs under 
the zaminddr, and the tax had been always colleeted in the 
village; and he^, 'tbe suit was not barred by limitation because, 
although the appellants had not enforced their right of oolleoting 
the tax: for twelve years prior to suit, this inaction was due to an 
order of the Collector, who had prohibited its collection.

On appo l̂, the District Judge adverted to the judgment of 
this Courb in Special Appeal 747 of 1873,(1) wherein two learned 
' Judges “(Innes and Holloway, JJ.) had held the zamind4r entitled 
to collect the muhtarafa tax, the Chief Justice, Sir Walter Morgan, 
dissenting; and by reason of this dissent the District Judge 
appears to have considered hiijiself at liberty to regard the ques­
tion as still an open one. "We may observe that the Judgment of 
this Court by a majority is binding on the Courts until it is over  ̂
ruled by the Ccsi t̂ itself: at the same time it is quite within the

----------- -------- -----------— \ ,
/;  (l);N'Qtropqrted, ,
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V iedanta province of a Judge w I lo  sees reason to doubt the propriety of a 
EAsNtyAPPA. judgment of this Court, while accepting and applying it, to 

indicate the grounds on which, if the matter were m - Integra, he 
would have formed a different opinion.

The Judge rightly apprehends the nature of the tax or *toil 
wliich the appellants assert their right to levy ; it was a tax on 
artificers, in this case weavers, which under native rule was col­
lected on hehalf of the sovereign power, although, where the 
revenues of a district were farmed by a zaminddr, it was collected 
by him.

The Judge doubted the opinion expressed by Mr. Justice 
Innes that the right to collect the muhtarafa tax wab enjoyed by 
the zamindar as a common-law right: he held that if it was legal, 
it was legal by virtue of the delegated authority of the State, 
such delegation being manifested by the omission in the sanad to 
.prohibit the collection of this tax. He, however, points out that 
under the Regulation X X V  of 1802 the G-overnment was entitled 
at any time to exercise its discretion and to withdraw from its 
deputy, the zaminddr, the privilege' of collecting the tax, and 
that it was competent to it to do so by a mere order of G-ovem- 
ment, without resorting to legislation : he then goes on to inquire 
whether, although the Q-overnment has not finally and definitely 
issued such an order, the privilege has been caneelbd by the 
Legislature in any other way. The Judge observes that the 
muhtarafa tax was collected, as sanctioned by law and custom, up 
to 1832: he regards the effect of Eegulation Y  of that year as 
abrogating the authority derived from custom and substituting 
an authority derived from legislation; the sanction of custom, he 
says, was superseded by the sanction of the Legislature.

Act XV III of 1861, the first License Tax repealed 
Regulation V of 1832, and the Judge considers its effect was to 
abolish the muhtarafa tax wherever it was collected in the pf oviriô S 
directly administered by the Q-ovemment of India, and that it 
could have had no other effect in the zaminddrls; and whereas? 
Act II of 1862 simply repealed Act X Y III of 1861, withoiit 
reviving Regulation V of 1832, the Judge considers that th*e 
right to colleot the muhtarafa tax was not revived in the’̂ arvaat- 
nagar zaminddrl any more than it was in any raiy#w4yi :distmct In 
the Presidency: he admits that the repeal of Act X V III  oS 
may 'have had the effect of reviving
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su"bjccts to pay tlie tax to tlie Government, and of reyiving in tiie Vedaxta 
Government th.0 common-law right of imposing it ; but lie con- KaksItaita. 
aiders tliat to entitle the zamind4r to collect it, there must have 
been a fresh delegation of authority, and that an order of the 
Grov-ernment, dated 26th Hovemher 1865, did not amount to such 
a delegation: the portion of the order quoted hy the District 
Judge (paragraph 26) is in the following terms: “  It appears to
G-overnment that they are not called upon to iasisf; on the resump­
tion of "this item of revenue from the zamindirs of Venkatagiri, 
Karvaitnagar or Edlaatri, and the Collectors will accordingly 
understand that the prohibition against their collecting muhtarafa 
according tc» custom is withdrawn so far as Q-overnment are con­
cerned ; the zamind'iis will be responsible for keeping within the 
law/’ But whether or not this order operated as a delegation, the 
Judge considers that since 1862 there had been at best nothing but 
a liability at common-law on the part of the raiyats of the zamin- 
ddri to pay the muhtarafa tax, and he expesses his belief that the 
Briti^ Government has never revived a fiscal liability, which has 
been in abeyance for the shortest peiiod, without having recourse 
to the Legislature: in the result he holds that in the absence of 
any such legislation the common-law right, which was abrogated 
by Act X V III of 1861  ̂has not been revived.

Again^ adverting to the fact that the sanad of the zaminddr 
of Karvaitnagar, while it expressly prohibited the collection of the 
other sources of revenue mentioned in s. 4 of Regulation X X V  of 
1802, omitted mention of the muhtarafa (which the Judge con­
siders tantamount to an exclusion of the prohibition), and adverting 
also to the s. 3 of the Regulation above quoted, which deelaree 
that “  Sanads and kabuliats are to contain the conditions and 
articles of' tenure on which the lands should be held,”  and 
required the Courts “  In all cases of disputed assessment to give 

' judgment in conformity with the conditions in the particular case,”  
the Judge considers that, so long as the muhtarafa tax continued 
Sj legal exaction, and the Government had abstained from exerois- 

■ ing its power to abolish it, the zamindir enjoyed the right to levy 
it;; but that in 1861 the Legislature interposed and deprived him 

,.‘of';iha,t, right.-;
: Oji these gigpunds, the Judge reversed the .decrees of the Court
«'d£;l6ir̂ t instance, and'dismissed the'■suits' .; ,.but he also egresses a, 
'/:dlo{xbif:'r ]̂iethef it is 'Cioinpetenfc, i :0 tbe.;'-i5:alomd& :;delega*fe#
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T £ danta poTver of colleotion to others, as to the plaintiffs in this suit, in^m- 
K a n n ita p p a . ddrs, and holds that no more than three years’ arrears of taxes 

could in any case have been decreed.
We must recognize the care and ability with which the 

M r. Buick, has dealt with the very difficult q̂ uestion on which he 
felt it his duty to enter.

The Hon. Mr. Edmd lUu for the appellants naturally relied 
upon the previous ruling of this Court, and supported the reasons 
recorded by the learned Judges who in the appeals of 1873 upheld 
the legality of the collection of the tax; and it is not without 
protracted and anxious consideration that we arrive at a different 
conclusion.

Mr. Branson in a very exhaustive address supported the decree 
of the Lower Appellate Court, as well on the grounds mentioned 
by the District Judge as on other grounds which we proceed to 
consider.

His argument, which he supported by copious references to 
authorities, was as follows. He relied on the decision of the 
Sadr Court in Case No. 6 of 1807 (M.S.D., vol. I, page 9 ); in 
that case the of Vi^ianagaram sued the Collector to recover 
50,000 rupees as compensation for the loss sustained by him in 
consequence of his having been prevented by an order of that 
officer from collecting muhtarafa tax. The Sadr Cou t̂ held that 
not only was the zaminddr not entitled to levy the tax, but that, 
in conformity with the conditions of his tenure, the privilege in 
question was held entirely at the discretion of Q-overnmentj 
expressly to his exclusion; that the custom owed its existence to 
the arbitrary will of the zaminddr at a time when the G-overnment 
did not exercise its right of restraint over him, and that “  It was 
evident from the very nature of the tax that the custom of 
oollecting it could not have been continued (continuous), but tha-t 
its regular realization had been prevented by frequent interrup-' 
tions; that it had not been acquiesced in by the parties from 
whom it was taken, but had been the siilfjeot of contention 
dispute as well on account of its unreasonableness in itself and in 
its oonsequencee as on account of its variableness and unq'ertainty j”  
that “  The custom was therefore wanting in all tlid requisites 
necessary to make a custom good, and on this groipid mone might 
have been relieved against, apart from a distinct reserfatic^ in* 
the R e la t io n  "  which showed that the intention of Averiiment
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■was expressly to protect tiie subject against the imposition of any VicASTA
tax not originating from the land, the propriety of which had not kakhS appa
been previously investigated and discussed/’ The learned Counsel 
also called our attention to passages in the Pifth Kep'ort̂  vol. 2, 
pp. 10, 54, 76, 162 and 356, which supported the opinion of the 
Sadr Court as to the origin and nature of the tax, and as to the 
reasons which induced the Government to prohibit by legislation 
its collection by subjects and to retain it under its immediate 
management.

It was further contended that, assuming that the muhtarafa 
was such a tax as could legally be collected by Government, when 
the Government converted its tax-gatherers into landowners, it 
expressly, by s. 4 of Eegulation XXV of 1802, deprived itself 
of the power of conferring on them the right to collect it.
Adverting to the sanad, it was contended that, even if the Gov­
ernment had the power to delegate the right of collection, the 
omission of reference to the muhtarafa could not be construed as 
an authority to collect it; that no pecuniary burden can be imposed 
upon the subject except upon clear and distinct legal authority 
established by those who seek to impose it ; and that the Courts 
must always lean against a construction which imposes  ̂ burden 
on the subject. He cited in support of his arguments Gosling v.
Vekj/,{1) Fartingion v. The Attorney-General,(2) and Eolloway v,
8miih.{d>)

The right of the sovereign power to collect taxes on trades and 
professions is of extreme antiquity in India. In the Code ascribed 
to -lifanu an enumeration of the king’s duties is followed by an 
enumeration of the revenues he is entitled to collect: among these 
we find taxes on goods, on income, and on labour—ch. VII, ss. 127,
130,132, 13*7 and 138. There can be little doubt that these taxes 
“̂were collected under Hindfi sovereigns, though not perhaps con- 
tiiiuousfy or universally; the Muhammadans availed themselves of 
the system of revenue they found established, and their collectors 
or farmers exacted dues which had long been customary, or revived 
djies whichj, though obsolete, were not unwarranted by Hind4

It will be seen, however, that these dues were not exigible by 
th© o’̂ ers  df Iftnd as such, but by the sovereign. The zaminddris

;(iyi2"Q3.,4(57, ,''(3)̂ '2Sferang0, imJ,,
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VjiDAjrTA of Soutliern India are, it may 1)g admittocl, in some cases held by 
Kannitappa, families who enjoyed at one time more or less completely the rights 

of sovereignty; in other' instances the present zamindars represent 
military commanders on whom j^gjrs were conferred: agairHir" 
other instances oolleotors or farmers of revenue have been recog­
nized as gamlndars. But whatever the origin of their title, there 
can be no question that the Government intended to treat the 
zaminddrs with whom it effected a permanent settlement of the 
land revenue as landed proprietors, and to ignore any rights which, 
conflicted with its own sovereignty, except in rare instances, in 
which it still conceded to a royal house, by express treaty or other 
engagement, some of its ancient privileges.

Such a large proportion of the Crown revenues of India was 
derived from the land, directly or indirectly, that it was difficult 
for the early British administrators to separate with precision the 
revenue which could conveniently be collected by the Crown from 
that the collection of which could more conveniently be left to 
those subjects who had exercised the functions of collection under 
native rule. There were, however, some sources of revenue which 
could, it seemed, be collected directly, and which it was considered 
desirable to retain under the immediate management of the ad­
ministration, The double functions of the East India Company 
rendered its servants particularly jealous of all ta x e sW h ich  
might clog the beneficial operations of commerce,”  nor were they 
'without solicitude for the comforts of the people at large.

The Committee in the Pifth Beport observe “ That under the 
head of ‘ S4yar’ revenue was included a variety of taxes, inde­
finite in their amount and vexatious in their nature, , called 
motarfa; these consisted in imposts on houses, on the implements 
of agriculture, on looms, on merchants  ̂ on artificers ^ d  on .other 
professions and castes ”  (vol. 2, p. 10) :  and it appears that it was 
considered that G-ovemment had fixed the assessment on. each, 
zaminddri exclusively of these items, except in a few xnstan,0esj 
where these taxes were included among the assets on. "whioh the 
assessment was calculated, (ihid, p. 54).

Madras Regulation X X V  of, 1802 was enacted to carry out the 
policy we have indicated. The primary object was to settle in 
perpetuity the land revenue, but the Regulation went on to 
with the other sources of revenue which,' though arising ip. some'' 
eases Indirectly from land, Grovernment had before resoly^d / to
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keep entirely under its own control. The fourtli seotion of Eegn- Tedasta 
Ration X X V  of 1802 is as follows:— XAimiTAPPA,

“  The 6 -overnment having reserved to itself the entire exercise 
of its discretion in cpntinning or abolishing, temporarily or per­
manently, the articles of revenne included according to the custom 
and practice of the country under the several heads of salt and 
saltpetre, of the s^yar or duties by sea or land, of the abhdri. or 
tax on the sale of spirituous liquors and intoxicating drugs, of 
the excise on articles of consumption, of all taxes personal and 
professional, as well as those derived from marketŝ  fairs, or bazdrs, 
of Idkhird]  ̂lands (or lands exempt from the payment of public 
revenue), of all other lands paying only favourable quit- 
rents, the permanent assessment of the land tax shall be made 
exclusively of the said articles now recited.”

Two questions are raised on the construction of this section: 
firstly, whether the G-overnment, in declaring that it had reserved 
to itself the entire exercise of its discretion to continue or abolish %
temporarily or permanently the “  articles of revenue ”  mentioned 
in the section, intended to declare that it reserved the right as a 
right to be exercised by itself, or whether it reserved the right as 
a right it might concede to or withdraw from those *with whom 
the permanent settlement was made; and secondly, whether if the 
settlement* officers disobeyed the injunction and included these 
articles of revenue in the land assessment, the landowner with 
whom the settlement was made thereby acquired a legal title to 
collect them.

 ̂It is desirable to consider what the Q-ovemment was engaged 
in doing. It was dealing with its revenues. It had theretofore 
farmed them in block for a term of years. It now determined to 
jnake in pei^etuity a fetrm of the revenue arising from land. To 
enable it to do so the Begulation X X V  of 1802 was passed,

Exfiept where it had granted its revenues for an unexpired 
term or in perpetuity, it was clearly open to the JEsecutive Grovem*- 
*ment to deal with them as it pleased ; and it was competent to 
the Legislature to authorize the Executive Government to resume 
even the revenues which had been granted for an unexpired term 
or in perpetuity. Of course justice suggests that in s;aoh cases 
coBipeixsation. should be paid, but* the omission to provide for 
f̂ Qmpansg-tioii wotild not afiect the operation of an enactmenti 
ibxbgating, or authorizing: the Q-ov r̂nment to abrogate, tlie tighis
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Vedauta of private persons—Nasarvdnji Pestanji v. T/ie J)epiity Comniis-

Loolving to the legislation wliicli had- taken place in Bengal, 
there are strong grounds for concluding that the GoYernment of 
Madras intended to reserve the right to continue the oollectioiS of 
the articles of revenue other than the land revenue as a right to 
be exercised h j itself.

On 11th June 1790 the Governor-Greneral had published a 
rule that in Bengal no landowner or other person of whatever 
description should he allowed thereafter to collect any tax or duty 
of any denomination, but that all taxes and duties shauld there­
after he levied on the part of Grovemment by officers duiy appointed 
for that purpose. On 11th July 1790 the G'overnor-G'eneral 
announced that the privilege of imposing and collecting internal 
duties had been resumed from the landholders and taken exclu­
sively into the hands of Grovernment for the purpose of reforming 
abuses in these collections, and thereby affording benefit tô  the 
commerce of the country as well as general ease to its inhabitants. 
These rules were incorporated in Regulation X X V II of 1793. 
In the Proclamation of the permanent settlement in Bengal, 
Beliar and Orissa, which was enacted in Regulation I of 1793, the 
Q-overnor- Q-eneral, adverting to the resumption of the “  sdyar ”  
under the rules mentioned, declared that, if he should thereafter 
think it proper to re-establish the “  sdyar ”  collections or any other 
internal duties, and to appoint officers on the part of Q-overnment 
to collect them, no proprietor of land would be entitled to any 
participation, or be entitled to make any claims for remission of 
settlement on that account—Bengal Regulation I  of 1793, s. 8.

Similarly, on re-enacting the rules for the decennial settlement 
of the public revenue payable from the lands of the-zaminddrs 
and others in Bengal, Behar and Orissa, it was cnacted that tho! 
assessment should be fixed “  exclusive and independent of all 
duties, taxes and other collections known under the general 
denomination of ^sdyar,’ '’ ’ -—Bengal Regulation. V III of 1793, 
s. 83.

In 1789, in contemplation qf the introduction of a permanent 
settlement in the province of Benares, the Resident arranged that 
the “ article/’ spirituous liquors, and the tax upoiT shopkeepers',;

22 t h e  INDIAN l a w  EEPOETS. [VOL. IX.

(1) 2 BO.H.O.E,, 75.



dealers and -weaTers, sliould be separated from the collections of Vedanta
tlie renters, and realized by the dmils of the respective districts— k&nsiyai'fa.
Bengal Regulation II of 1795, s. 13—and tool: engagements from, 
the- renters stipulating inter alia that they should not levy or 
recsive any of the articles of the aholished ‘ sdyar ’—ibid, s. 14.
These arrangements were made under order of the Grovernor- 
General dated 26th Decemher 1787, and hy Bengal Eegulation 
X X V II of 1795, s. 5. Eeferring to those orders, the Governor- 
General made a declaration reserving the right to re-impose the 
‘ siyar ’ and collect it for the Government in the province of 
Benares similar to that which he had made on the introduction of 
the permanrait settlement in Bengal.

In like manner it was ordered that engagements for the land 
revenue in the Ceded Provinces should be exclusive of ‘ sdyar ’ 
duties—Bengal Eegulation X X V II of 1803, s. 53, cl. 13—and the 
Governor-General declared the reservation by the Government of 
its right to re-impose them in those districts and to appoint officers 
on behalf of Government to collect them for its own esolnsive 
benefit— Bengal Eegulation X X V  of 1803, s. 35- To the same 
effect are the provisions of Bengal Eegulation IX  of 1805, s. 25, 
which was passed for the settlement of the conquered provinces.

Looking then to the legislation in Bengal which preceded, was 
contempomneous with, or immediately followed the legislation 
in Madras respecting the introduction in this Presidency of a 
permanent settlement of the land revenue, there are at least strong 
grounds for believing that the provision we are considering was 
intended to declare that the Madras Government had resolved to 
retain the right to impose or discontinue the collection of the 
articles of revenue which, it excepted from the permanent settle­
ment,of thejancl rever.ue, and that it contemplated their collectionj 
when imposed, for its own esclnsive benefit and through its own 

'offioera?
It is true that neither the declaration nor the Eegulation in 

■(terms prohibited the collectibn of the ‘ sdyar ’ by the landholders,
- but the Government was at the time re-arranging the collection of 
iis revenues with them, and it was sufficient that the Eegulation 
should declare that the settlement it then, effected had relation only 
to, the land r^ernie, and that "it should enjoin the settleiilent 

j»bpioer̂  to es;clude the other articles of revenue from the assessment 
of that revenue.
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V e d a n ta  Indeed, as has "been well ©"bserYed "by Mr. Justice Bmndt, 
KANjaifAypA î î ismuch as the G'overiinienf; expressly declared tliat tlie continU" 

ance or ■withdrawal of the tax was left to its discretion, the tax 
coTold hardly have, with any propriety, been made the suhject of a 
permanent assessment; there was no provision that the peshkash 
should be increased or diminished according as the collection of 
the ‘ sdyar ’ was permitted or prohibited; indeed such a provision 
would have been hardly compatible with a permanent settlement; 
and this is a strong argument that it was not the intention of the 
Grovemment that its collection should be left to the zaminddrs. 
It is at least clear that it was the intention of the Government of 
Madras to adopt the policy that had been pursued b> the G-ovem- 
ment of Bengal, and to separate the other articles of revenue from 
the land revenue;' such a separation does not necessitate the 
conclusion that it was the intention of the Government that tbe 
collection of the ‘ sdyar ’ should be retained in its own hands, but 
it makes it highly probable that this was the intention of the 
Government.

The provisions of Regulation V of X832 point to the same 
conclusion. That enactment recites that, whereas persons exer­
cising certain arts, trades and professions were by the law and 
custom of the country liable to the muhtarafa tax, and that doubts 
had arisen whether certain persons liable to the tax f/ho had up 
to that time or for some period not been charged with it, might 
not plead that fact m bar to the right of the Government to leî y it, 
it was declared that the tax was payable by all persons who 
exercised professions which by the custom of the country rend^ed 
them liable to the tax, and that they could not plead its discon­
tinuance in bar of the collection; and it was directed that the 
collection should be made in the same manner as the-coUeot-ion of 
the land revenue, and that the Collootor should have power to 
employ the same coercive processes for its recovejy as he"'had for" 
the cpllection of land revenue. It will be observed that the xighi, 
to collect the tax is described as inherent only in the Govemmenf, 
that the processes authorized for its collection are only such as 
are authorized for the collection of land revenue, and that the 
Collector is the only person who is empowered to employ them.

But, assuming that it was competent to tlie rGovemmesit- t!© 
commit the collection of this branch of the revenue to the 
dirsaad for their own benefit—and we need not hold that i i
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not Gom petent to the Government to do so— the question is, did the T epanta 

G-ovemment delegate the right of collecting it to the zaminddr of Kanhitappa. 
.Karvaitnagar ?

The Regulation X X V  of 1802 was passed in July 1802. The 
sanad was issued to the zaminddr in August 3 802, and the zamin- 
ddr must rely on the Regulation as giving him a title to that per­
manency of assessment which it may he assumed he would he 
reluctant to abandon. It has not been argued in this Court that 
the zamindar had a right to collect the tax independently of his 
sanad.

If that argument had heen adyanced, it appears a sufficient 
answer to it"iliat the Government was re-arranging its fiscal rela­
tions with the zaminddr, and that we must look to that document 
only to ascertain whether it made a composition with him in 
respect of all sources of revenue or only in respect of some.

It cannot he denied that in sanads issued in virtue of the Per­
manent Settlement Regulation the Government dealt ordinarily 
only with the land revenue.

The insertion in sanads issued by the Government of Madras 
of a clause repeating the declaration contained in the Regulation 
as to the exclusion of items of revenue otiier than the land revenue 
was surplusage. The Regulation declared that the assessment 
was to b% confined exclusively to the land revenue Had the 
clause been omitted, it could not have been contended that the 
jzamind'sr was entitled to collect revenue other than the land reve­
nue, because of its omission. The Regulation declared the law 
in terms which are unambiguous. The omission of any mention 
of the muhtarafa in the sanad granted to the zamindir of Xarvait- 
nagar may or may not have been intentional. There is nothing 
to show that was so. But, however this may be, the Legislature 
had declared that the assessment should not include the muhta; afa,

'^nd if the Government had power and intended to 'sanction the 
continuance of, or to authorize the collection of, the tax by the 
<«amin,ddr, it should have done so as a separate ai’rangoment and 
in express terms- **
* It,could not have been the intention of the Government that 
the collection of the tax should be partial,; that only persons 
tesident, in ;certain areas should b& subject to it. It  was a tax 

»“P^yabj6 to the State, and, if justly leviable at all, was to be levied 
' Iroi^ all persons liEder liability to pay it ia all parts o£: the'temr

" ' W ' " '
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Vedanta torj, and this is recognised in Regulation V  of 1832 and is im-
IKannitappa. in tlie declaration in Eegulation X X Y  of 1802. It may he

admitted that up to that time its collection might not have been^ 
universal, hut if it had heen the intention of the Government that 
the collection of the tax should be sanctioned in particular places 
only, the persons liable to the tax were entitled to clear notice of 
the intention of the Grovernm.ent that it should bo so collected.

It must then be held that the tax was not, because it could not 
legally have been dealt with as, a recognised source of income to 
the zamindar in the future, when fixing the peshkash payable 
under the sanad of permanent settlement; and that the sanad 
confers on the zamindar no right to collect the tax.

But if the Grovernment was still at liberty to depute to the
zamindar the collection of the tax, it remains to be considered 
whether by any subsequent order it has done so, and here again 
we must observe the well known rules of law on which the learned 
counsel has insisted, and hold the persons from whom the tax is 
claimed liable only if the right has been granted to the zaminddr 
in express terms. The proceedings of the Board of Revenue of 
the 8th July IBIĜ , to which reference is made in the judgment of 
Innes, J., in S.A. 747 of 1873, do not appear to us to have any 
direct bearing upon the q̂ uestion immediately before us, and, even 
if they were in terms sufficient to do so, could convey m  sanction.

The order of the G-overnment of 25th November 1865, No. 
2906, Revenue Department, certainly has not the effect of a sanc­
tion. It is desirable to quote other passages from that order in 
addition to that given in the judgment of the District Court.

After giving a summary of the history of this and three other 
zaminddris and of certain official correspondence connected there­
with, it is observed in paragraph 15 that “  What may^be the; legal 
lights of„ the zamindars in the matter of muhtarafa in the present 
condition of the law on the subject, is a question on wMoh Hxe" 
Government is not competent to pass an authoritative decision.”

In paragraph 17 it is said: “ If tinder the present condition of 
the law the demand on the part of the zaminddrs is not legal, it 
will,be for their sub-tenants tp resist it. The quesUon may then
be judicially considered and authoritatively decided.”

The Government may haV0'deemed it unnecesisiary to “  insist 
on the resumption ”  of a right ■which it had not deputed  ̂but they* 
■wam̂ d the zamindirs thî t the legality of the oolleotioix of this tax
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by them was more than doubtful, and that if they determined to V b d a k ta  

collect it, they must beware that they should dq nothing which they KAxxn'APPA. 
were not legally entitled to do, and were careful to express that 
the prohibition against the collection of the tax by the zaminddrs 
named was withdrawn only “  so far as Government are concerned.’^

The notification published by the Colleotor of North Areot 
in the District Grazette of the 21st April 1866, purporting to set 
forth briefly the intention of the order of G-OYernment quoted, was 
worded in terms which went beyond the spirit and intention of 
that order, and cannot have the effect which in argument it was 
sought to attach to it. ,

It has nou been shown how the amount of the peshtash was 
settled in the case of the Karvaitnagar zamindari. It is stated, 
and probably correctly, that the zaminddri was held under *an 
obligation to supply troops and that the peshkash was not fixed 
in reference to the former assets of the estate, but to the assumed 
cost of the performance of the service attached to the tenure. It 
may be said that thus indirectly all items of revenue were taken 
into account in fixing tha assessment; and if the result of our deci­
sion be to deprive the zaminddr of a source of income on whi§i his 
peshkash was, though indirectly, calculated, that may give him an 
eq̂ uitable groimd ta ask compensation from the G-overnment, but 
it cannot j»istify the Court in imposing a burden on the weavers in 
the zaminddri which is not shown to be legally binding on them.

In the result the appeals must be dismissed with costs»

VOL. IX.] ' MADEAS SEBIES. 27

APPELLATE--OIYIL.

Before Mr. Jiisiice Muttmdmi Ayycir and Mr- Jmfim 
JSutoMns,

YENKATAGIEI BAJA. (Plaxntipi?), Appellant,
and

PITOHANA (D e p e n d a n t), EBsroKDENT.^

Mmi ̂ eeov$rp dot, s, 11, els. L iii. iv—Improvements efeoted 
m nt of rmf~-SaneHm of GoUeeior.

GChe sanction of the Collector required by the proyiso to cl. iv., s. 11 of tlio 
Beait JJecovery Act as, a condition precedent 'to tlis eiJiancement of rent wlien fch.9 

^landlord Ixas iniproved the land- ox , lias had to pay additional asseeBment^to G-oyem*

* Secpsid 607̂ 707 oi l884r:


