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S We are clearly of opinion that the Principal Assistant Magis-
Exeress  frape was right in reversing the convietion: the front or outer
Suae door of a house is not movable property, and is, therefore, not
TamARnL 1. ble to be distrained. The terms immovable and movable pro-
perty have been defined in various Acts of the Indian Legisla-
ture {General Clauses Act I of 1868, section 2 (5) and (6), Indian
Penal Code, sectiort?22, and Indian Registration Act III of 1877,
section 3); the definitions thus given rvender 1t clear that ﬂmt
which is attached to the earth is not movable plopelty, and the
words attached to the eaxth have been interpreted by the Legisla-
ture itself to mean attached to what & imbedded in the earth for
the permanent beneficial enjoyment of that to which it is attached,
Tyansfer of Property Act, section 3 (¢). Moreover by the Trans-
fer of Property Act (IV of 1882), section 8, it is enacted thal
when the property is a house, the transfer thereof includes, inier

alin, the doors.

It has been held in Peru Bepari v. Ronuo Maifarash(1) that the
doors of a building form part of an immovable property. We
are, therefore, of opinion that the eonvietion was wrong and that
the doors of a house cannot be distrained under the first portion
of clause (1) of section 103 of the Madras Act TV of 1884,
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The plaintiff being the holder of a deeroe of a Buhordinate Court for more than
Bs. 6,000 was obstructed in execution by the present defondarits. ' He applied to

-
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the Gpurt for the removal of the obstrnetion, the propevty, which was the subject of
the application, being valued ab less than Rs. 5,000, and the Subordinate Judge
divectcd that the application le registered @3 o regulur sult wnder Civil Proce-
dure Code, s. 331, and ultimalely passed o dvcrce in fuvor of the pluntith:

Held, that the appeal against this decree did not lic to the High Couxt.
Avveavrs against the decree of I, K. Krishnan, Subordinate Judge
of South Malabar, in original suit No. 77 of 1885,

The facts of the case appear sufficientlysfor the purposes of
this report from the judgments of the High Couxt.

My, Goeer for appellant in appeal No. 289 of 1888.

. Sunfiara Menon and _N(‘(‘r(/g/rznm, Eau for respondent,

Sunduia Ayyar for hppellant in eppeal No. 66 of 1888.

Nuragana Rew and Ryrv Nambiar for respondent,

Snerirarn, J.—A preliminary objection was faken by My,
Bankara Menon on behalf of the respondent that no appeal lay to
this Court, becanse the valne of the subject-matter of the suit was
less than Rs. 6,000, and, therefore, the appeal ought to have been
instituted in the District Court.

It appears from the schedules attached to the petition in which
the suit originated that the whole property, in respect of which
obstruction to execution was complained of, was valued at Rs.
4,549-3-6, of which property the plaintiff claims two.sevenths,
that share being valued at Rs. 1,299-12-5, Whether we take the
value of the entire property or the value of the plaintifi’s share,
the value of the subject-matter iz thersfore bolow Rs. 5,000, Owr
attention, however, has been called to two cases which lend some
support to the contention that the appeal was nevertheless rightly
instituted in this Cowrt and not in the Distriet Cowt, the subject-
matter of the original suit having exceoded Hs. 5,000 in value.
In Ravigii Tamayi v. Dholapn Rughi{l) the same point avose with
reference to a section of the Bombay Civil Courts Aet similax fo
tha®in the Madras Act and to the Code of Civil Procedure of 1859,
It was decided that, although the property attached was worth
less than Re. 5,000, the District Judge had rightly held that
an appeal from the decision of the Subordinate Judge who had
passed the decree in the original sait did wot lie to him.  In
Sithalakshmi v. Viythilinga(2) the point decided was that in a claim
arising in execution of the decree of o Subordinate Judge, that
Judge had jurisdiction to try it notwithstanding that the subject
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matter of the claim was less than Rs, 2,500 in value. I the
judgment of the majority of the Court in this ease the decision in
the Bombay case is approved and some doubt is thrown on the
judgment in an earlier Madras case, Muttwiinal v. Chinnana Goiun-
den(1). TFor the purposes of the case before the Court, it was not,
however, neceszary to consider the position laid down in Muttan-
mal v. Chinnane Ggunden(1), viz., that by section 229 of the Code
of 1859, a special jurisdiction was given only in those cases in
which the value of the property claimed is not at the date of the
claim in excess of the ordinary power or the pecuniary limit of
the jurisdiction of the Court that passedsthe decree. If it were
necessary to consider that proposition in the present case, I should
he disposed to agree with the reasoning of Muttusami Ayyar, J.,
in his two judgments in Muttammal v. Chinnana Gounden(1) ané.
Sithalekshmi v. Vythitinga(2). But, accepting the reasoning of
the majority of the Court in Sithalaksiomi v. Vythilinga(2) as to
the object of the Legislature in enacting the provisions of the
Code with respect to claims of property attached in execution of
decrees, I fail to understand how it follows that the rules as to
appeal from the decision of a Court upon a claim must differ from
the rules governing appeals from decrees in ordinary suits. I can
gee 1o reason why any special character should attach to the suit
instituted under section 831 of the Code of Civil Procedure after
it has once heen disposed of and a decree has been passed on if.
And in the last clause of that section it is expressly provided
that the order having the same force as a decree shall be subject
to the same conditions as to appeals or otherwise, The similar
provision in section 229 of the Code of 1859 is not noticed in the
judgment of the Bombay High Court.

Tam of opinion that the amount now in dispute being under
Rs. 5,000, although the subject-matter of the original suit exceeded
that amount, the appeals do not lie to this Court. The petitions
of appeal must, therefore, be returned to be presented to the proper
Court and the appellants must pay the respondent’s costs.

Murrusami Avyazr, J.~T am also of opinion that the appeal
lies to the District Cowrt and mot to the High Couwrt. The
subject-matter of the respondent’s claim, o far asit was inves-
tigated under section 831 of the Code of Civil Procedure, was

(1) TLB., 4 Mad,, 220. (@) LLR., 8 Mad, 546
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valued at Bs. 1,299-12.5, and under section 18 of Act 11T of 1873
the District Court is the proper appellate tribunal. The decision
in Sithalakshmi v. Viythilinga(1) is an aubthority only for the
proposition that a Subordinate Court has a special jurisdiction as
the Court executing a decree to try under section 331 a claim of
which the value of the subject-matter falls below the pecuniary
limits of its ordinary jurisdiction, Rs. 2,500. ilhe question which
we have now to decide is whether an appeal lies to the High Court
from the decree of the Subordinate Judge exercising the special
jurisdiction when the valué of the subject-matter of the claim is
below Rs. 5,000. It is provided by section 331 thatthe Court
(exeouting the decree) shall proceed to investigate every such claim
“in the same manner and with the like power as if a suit for the
® property had been instituted by the decree-holder against the
“ claimant under the provisions of Chapter V and shall pass such
“order as it thinks fit for executing or staying execution of the
# decree and that every such order shall have the same force as
“a decree and shall be subject to the same conditions as to appeal
t oy otherwise,”” According to the language of the seetion, the claim
in to be regarded as a suif fo recover the property claimed from
the person or persons obstructing the execution of the decres and
the order adjudicating upon it as a decree passed in such suit sub-
jeot as to appoal to the law by which such decree would ordinarily
be governed. It may be that a special original jurisdietion ig
created in favour of the Court executing the decrvee in considera-
tion of special convenience, but those considerations have no bear-
ing on the question whether the Appellate Court should be the
District Court or the High Court. It is eaid that it is the value
of the entire property which was the subject-matter of the decree
under execution that ought to be considered ; but this contention
is inwonsistent with the plain wording of section 331, which only
places the claim on the same footing with an original suit insti-
tuted to recover the specific property claimed and as to which the
respondents have obstructed execution. As to the decision ve-
ported in the Bombay series, I was one of the Judges who dissented
from it in Mutfammal v. Ohinnane Gounden(2), and, though the
majority of the Court did not approve of it in Sithalakshmi v.
Vythilinga(1), it was on a point which does not arise in the suit
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. . . . L
before us. T think that the preliminavy objection must prevail and
#hat the order should be that the appenls be rvetmimed to the
appellants for presenfation, if so adsised, to the Distriet Court.

g .7 ata
The appellants must pay respondent’s costs.
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Tindu hoe——Sncceaston 1o a Jeer of & wndit—Nomination reguiving assiwnption of the
clarecter of a saayasi—Tiiee fred by decree for asswapiion of (hat chorecter—
Brlgrgemcrt o appeed of thal (hng-—Evileice of custan.

The plaintifi sned for a deelaration of his right as jeer of a muilt and for posses-
sion of the propurty of ilie matt, The phintifl wlleged that tho immemorial
nstom with reference to the survesion to tho ofliee of joor was that tho joer for
the time being nomingted his sucecssor, and that, failing such nomination, the
disciples assembled at he place where he died, eleeted his successor, and that the
person go nominuted becnme jeer by virtwe of snch nomination alone.  The plain-

115 case was that he was nominated by the Jate jeer, allthough the nomination was
npt conemrred In by the discples, and thab the ddo joor had inibiated him and
tivected him to bieowe w sunnyasi o day or fwo wlfter Lis initiution, and that he was
aceordingly enditied to the vights and priviteges of jeer, The plaintiff obtuined o
deerce which was, lowever, made contingont wpen his assaming the chneneler of a
sanayasi within the purdod of four mouths., The defendant prefereed an appeal
agninst this decree, snd the Plaiatiff prolerved an append praying fov the enlargo-
wend of {he peviod fised, within whicl he was o hecowe o sannyusi, pending {he
flisposal of the ap redt By 4he defrndant,

pocal yre
On the plainiif's appedd .

Held, the Court Lad power {o extond the time as prayed.
On the defendant’s appeal

Held, (1) on ils appearing that the plaintift did nob vepeat the prosha mantram
that his upadesam wag insulficient ; ‘

(2) that the plaintift’s right, if any, to the skabus ot jeor ceased on hig
omission to beceme n sannyasd soon altey the initiation alleged ;

(3) on the cvidenee that na similar cnse of snccossion had taken. phwe in
the history of the institution that the pliintiff had established mevely an imporfoct
nomination which could not he apheld en the principles deducible from the known
casos of succession, o
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