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E a m asam i claimed in tlie suit. The Oouxfc fees payable must, tkerefbre, be 
SrsBusAMi calculated on this amount.'

The appellant is allowed six weeks 'within which to pay the 
deficient Court fees.

1800, 
August 4.

APPELLATE CIVIL.

Before Mr. Justice Sandleij and Mr. Justice Weir.

S H A IK  SA H EB  (F la in tipf), Apeeixa n t,

V.

M A H O M E D  and  anothbu (D ependants), E espondents.*'

CivU Pmeaurs Gode—Act X I 7  of 1882, ss. 13, 102, Failure io pay 
dmniMsmm's fee—Res j udicata.

A  &mfc for land was dismissed in 1886 on the plaintiffs iailta’6 to comply ■with 
an order to pay a fee for the appointment of a commissioner to value the land. 
No issues were framed in the suit, and the order directing payment of the fee 
prescribed no time withia which it was to bo made. The plaintiff now sued the 
defendants again for the same land :

SeU, that the oltiim was not res juikatu.

S econd a p p e a l  against the decree of S. T. McCarthy, District 
Judge of Chingleput, in appeal suit No. 387 of 1888 reversing the 
decree of Y. Subramania Sastri, District Munsif of Poonaniallee, 
in original suit No. 107 of 1887.

Suit to recover possession of certain land. It appeared that in 
original suit No. 13 of 1886 on the file of the District Munsif of 
Poonamallee the plaintiffs had sued to eject the defendants from 
the same land; that a question having arisen as to the valuation of 
that suit, the plaintiff was ordered to pay a fee for a commissioner 
to be appointed to value the land, and that the. plaintiff having 
■failed to comply with this order, the suit was dismissed, po issues 
having been framed.

The District Munsif passed a decree as prayed, holding that 
the suit of 1886 was no bar to the present suit. Upon this qiies- 
tion he referred to Alwar v. Seshamma,l(l\ V&nhtttciGhulam v. MttJun- 
iakshmanma(%), Slianhar Buhh  v. J)aya ,Qmmh E ai

* Sccond Appeal ISTo. 964 of 18S0.
(2) la Mad., 272.

(1) LL.-R., W Jlad., 270.
(3) I.L.R., 15 CaL, 422.



V. Kcdka Pramd{l)^ Kudmt v. l)inu(2) and espressed the opinion Shaik Saheb 
that the suit had not been disposed of tinder Civil Procedure Code, ĵ ĵ homed 
s. 102, which was not alluded to in the order of dismissal, but 
under section 158; and in that. yiew he held that the matter in 
dispute was not res judicata under section 1-3, because the issues 
arising in the suit had not been heard and determined.

The District Judge on appeal reversed the’ decree of the Dis­
trict Munsif, holding that the present suit was barred, whether the 
suit of 1880 was dismissed under section 102 or section 158.

fh e  plaintiff preferred this second appeal.
■>

8'imdara Ayyar for appellant." .
Balaji Bau for respondents.

 ̂ Judgment.—[We are of opinion that the District Judge has 
erred in holding that the suit is res judioata. Without expressing 
an opinion on the decision relied on by the District Judge, Ven~ 
katachalmi v. Mahcdakslmamma(d>), we are of opinion that the cir­
cumstances of the former suit, did not fall under section 158 of the 
Civil Procedure Code, inasmuch as, although there was a default in 
respect of pajing the commissioner’s fee, it appears that no time 
was granted, or in other words no date was fixed within which the 
fee should be paid. W e think the somewhat stringent provisions 
of this section cannot be put in force unless the party has had 
distinct notice in respect of time, of what is req^uired of him, and 
that default in the matter of time (compare Ramaya v. Ban- 
gaya){i)^ is of the essence of the particular kind of default con­
templated. In the present ease an order was made in general 
terms that the commissioner’ s fee should be paid and the suit was 
adjourned to a certain date for inquiry.

As there was in our opinion no such default as is provided for 
in section 158 of the code, we must hold that the ease was not 
dealt with under that section, and that therefore the suit now 
brought is not governed by the opinion expressed in Vencatachalcmi 
V. Mahalaksihmamma{Z). It is clear also from exhibit V I  that the 
case was not disposed of under section 102 of the code.

W e must therefore take it that the former suit was not disposed 
of under any of the special sections of the code which raise a statu-
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Shaik Bahub tory "bar to tlie present suit, and as it was not adjudicated on the 
MiBoiiEu. merits, it cannot be barred linder section 13 of the code.

For tlie reasons stated we allow tlie appeal and reverse the 
District Judge’s decision and remand the appeal for retrial on
the merits.

The costs of the suit and appeal will abide the result. Appel­
lant will have his costs in this second appeal.
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APPELLATE IJIVIL.

Bffoi'e Mr, Justice MuUimmi Ayijar ami Mr. Jm iiee ShejyJtanl.

1890. S A M B A S IY A  (P la .in t ic t ) ,  A i 'p b lla .n t ,
July 15, - • '

E A G A Y A  (D e fe n d a n t  N o. 44), E e s p o n d e n t .*

Lmitaiimi—Act J IV  of s. 1, oh 12—A ct X V  o/1877, sojied. I I , art. 141—
Sindu Law— Suit by reversioner on cjcpiry o f wiioio’s and ihuyhter’s estate.

Plaintiff aned in 1887 to recover property as part of the estate o f i is  maternal 
gmndiathev, -wlio diedal^out 184:5, leaying (̂ 1) a -widow, 'who inherited the property 
and died in 1846, (2) his daughtei hy her, who took the property on her mother’ s 
death and alienated it to the defendants about 1850 and died before suit, and. (3) 
tlfe piaifitifl’ s mother, who was his daughter T>y another wife. The plaintifl'fi 
mother made no claim on the property and died in 1883 :

SeM, the suit was not harred hy limitation.

Secohd appeal against the decree of J. A. Davies, District Judge 
of Tanjore, in appeal suit No. 768 of 1888 modifying the decree 
of T. Granapati Ayyar, Subordinate Judge of Eumhakonam, in 
original suit No. 12 of 1887.

The plaintiff sued in 188T as reversioner to recover poss<&ssioE 
of certain immoveable properties that had belonged to his grand- 
father Venkataohalla and thence descended to his widow Thevanai 
and thence to his daughter Bapu, who was a half-sister of 
plaintifi’s mother Swarnam, a daughter of Tenkataohalla by 
another wife. Bapu inherited the property about the year 1846 

.and about 1850 made alienations of it to the defendants. Her 
half-sister Swamam, plaintiff’s mother, who was entitled to joint

iSecondjAppeal No. 962 of 1889,


