
A P P E L L A T E  O IY IL .

Before M)\ Justice MuUtisami Ayijar and Mr, Justiee Best,

1890, MALIK AN (Plaintiff), Appellant,
Aug. 11, 12.
__________ —  V.

SHANKTJNNI AND OTHERS (D e f e n d a n t s ), E b spo n d e n t s / ’ -

JIdalar Compensation for Tenants’ Imjprovemeiits A ct—Act 1 o/" 1887 [Madras), s f'l— 
General Clauses s. 6.

A  suit to recover pxopexty in Malaliar demised on kanom was pending when the 
Malabai Compensation for Tenants’ Improvements Act came into force :

Seld, on the construction of ss. 1, », and 7, that tKe tenant’ s tight to compensa
tion should he dealt with in accordance ■srith the provisions of that Act.

S e c o n d  a p p e a l  against tlie decree of E. K. Xrishna Menon, Sub
ordinate Judge of South. Malabar, in appeal suit No. 280 of 1888, 
modifying tie  decree of N. Saryothama Eow, District Munsif of 
Calicut.

Tiiis was a suit filed before tlie Malabar Compensation for 
Tenants’ Improvements Act came into force to recover a paramba, 
•wMoh bad been demised to the defendants on kanom j the plaintiff 
offered to pay a certain sum in respect of the improvements 
effected on tbe property by tlie defendants and the amount of the 
compensation was the substantial question in the suit.

The District Munsif passed a decree foi the plaintiff, fixing 
the sum payable in respect of the improvements Es. 706-3-8 ; on 
appeal, the Subordinate Judge modified the decree by reducing 
the sum payable to Es. 661-5-8,

The plaintiff preferred this second appeal.
Sundara ^yyar  for appellant.
Sankanm Nayar for respondents.
JUDGMENT.—The first contention in support of this appeal is 

that due effect has not been given to exhibit H. That document 
shows that the sub-kanomdar paid the kanomdar in 1871 com
pensation for 201 Goooanut trees, but the jenmi was no party to 
the instrument, and the Subordinate Judge relied on the report 
made by twq commissioners segaiding the age of the trees, The
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iemid paid costs for improvements in 1 8 6 1 ,  and tlie finding that ' MAiiKAsr 
compensation is now payable for trees, ivMoli are planted or came yaANxuNisri. 
to bear fruit afterwards, is open to no legal objection,

Tbe nest contention is that the present suit, was pending when 
Madras Act I  of 188T came - into force and that the Sub-Judge 
was in error in assessing the compensation under the Act. Our 
attention is aiso.drawn to sectit)n 6 of the General Clauses Act and 
to the decision of this Court in Jm d u lla  v. Maliadevi.{l) It is 
provided by section 1 of A ct I  of 1 8 8 7  that the Act shall come 
into force at once and by section 5 that, 'whenever a- Court makes 
a decree for the ejectment, of a tenant, it shall determine the 
amount of compensation (if any) due to the tenant for improve
ments and make the decree conditional on the payment of that 
amount to the tenant.- It is further provided by section 7 that 
nothing in any contract made after the 1st January 1886 shall 
take away or limit the right of a tenant to make improvements 
and claim compensation for them in accordance with the provisions 
of this Act. .

The present suit was instituted after the 1st January 1886, 
and section 7 discloses an intention to recognize the tenant’s right 
to claim compensation from that date in accordance with the 
provisions of the Act, notwithstanding an express contract to the 
contrary. The customary mode of computing compensation cannot 
have a higher effect than an express contract. The decision in 
AvmMla v. Mahaclemil) is not in point. This seccftid appeal 
cannot be supported and is dismissed with costs. The memo
randum of objections is not pressed and it is also dismissed with 
costs.

(1) Appeal No, 104 of 1887 (not reported).
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