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1890. B A N G rA E U S A M I (P l a in t if f ), A pp e l l a n t ,
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B A L A S U B E A M A N IA N  an d  a n o th b e  (D b ie n d a j^ ts ), E k s p o n d e s t ts / '

Jiidgmon t of foreign court—lia'ivUetion— Kotiee.

Th.0 defenclaiitSj who'^’ere Britisli subjects, jniroliascd goods from ilie plaintiff 
in Fi'onch tenitory. Th.e plaintifi sued the defendants in tlie FrenclL Couxt and 
oMaiued judgment againLst tlieixi, but tlie defondants neither reisidod nor owned 
property in Fi’encb. territory, and did not appear at the trial and had no actual 
notice of tlie proceedings. In  a suit brought ia British. India on the judgment- 
of the Frcnch Court:

Eeld, that the -want of notice to the defendants was fatal to the suit.
Qiucrc, whether the French. Court would have had jurisdiction (apart fi’om the 

question of notice) if it had been proved that it was intended that payment should 
be mtido in French territory F

S econd  a p p e a l  against the decree of S. Gropalaohari, Subordinate 
Judge of Madnra (East), in appeal suit No. 65 of 1888, confirming 
tlie decree of P. S. Gruium-uiti Ayyar, District Munsif of Madura, 
ia original suit No. 163 of 1887.

The plaintifl, wlio was a merohant of Karikal within the 
French dominions, sold goods to the defendants who were British 
suhjeots and resided at Madura. Their dealings estended from 
17th August 1878 to 22nd August 1884. For the ’balance due to 
the plaintif in respect of such dealings, viz., Es. 402-11-2, he 
sued the defendants in the Karikal Court and obtained a decree 
i',e parle on 14tli Mai’oh 1S85. Tho defendants having no pro
perty within the French territorie,?, he got a certificate to collect 
the debt from them in British India. He accordingly "brought 
this suit as above on the judgment of the Karikal Court.

- The defendants admitted the dealings from October 1879 
to September 1883, but denied being indebted to the plaintifS. 
They pleaded that they were not aware of the decree or other 
proceedings in the Karikal Court, that the Karikal Court had no 
jurisdiction as they neither resided nor owned properties within, 
the French territory3 that the decree relied on by the plaintiff Tyas
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obtained fraudulentlj, that they could not defend tlie case for Bangauusami 
■Wifnt of notice and summons, that the suit was time-harred, do. bai âs'ubra-

Both the District Munsif and, on appeal, the Subordinate Judge 
found that the defendant had no notice of the French suit, and 
that the French Court had no jurisdLction, and accordingly passed 
decrees for the defendants.

The plaintiff preferred this second appeal.
Mr. W edchrhmi for appellant.
Mr. Gani^ for respondents.
Reference was made in the argument to the following cases 

besides those referred to in the judgment, viz., Sinde Co. v.
PonmtJi B)'ayan{\) ‘Parry ^  Co v .  Apjyasami Copin y .

Adammi(d>).

- M u t t u s a m i  A y y a r , J.— This second appeal arises from a suit 
brought by the appellant upon a judgment which he had obtained 
against respondents in the French Court at Karikal. Both the 
Courts below held that the foreign tribunal had no jurisdiction, 
and that respondents had no actual notice of the proceedings.
The District Munsif held, also, that the French judgment was 
at -Yariance with the Act of Limitations in force in British India, 
but on appeal the Subordinate Judge expressed no opinion on 
that point. He referred, however, to the appellant’ s statement 
that respondents had promised to make payments at Karikal and 
carried on dealings with him on that footing and to the respond
ents’ denial that such was the case, but he considered that such 
promise would not, even if true, give jurisdiction, and, therefore, 
that it was unnecessary for him to come to a  distinct finding upon 
the conflicting evidence on the record. The contention in second 
appeal is that the French Court had jurisdiction.

The principle upon which actions on foreign judgments rest 
is thM; the judgment of a Court of competent jurisdiction imposes 
a duty on the defendants to pay the sum for which the judgment 
has been given {Bussell v. Swjth{4) and Williams v. ).
The material question, therefore^ is whether upon the facts of this 
case the French Court had jurisdiction.

The question of jurisdiction depends on the consideration 
whether the defendant owed, at the time the suit was brought,

(1) I .L .E ., 4 Mad., 359. (2) T .L.E., 2 Mad., 407. (3) L .E ., 9 E x., 3-15.
(4) O.M. & W ., 810. • (5) 13 M, & W ., 628.
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Bâ gael-sami allegiance to the Freneli law, either permanent or temporary, or
jBiii vstJBRA- voluntarily submitted to the foreign jurisdiction. In the case 

HA.MAW. ■ before us, respondents were not French subjects and they "were not 
domiciled in French territory, and, therefore, they owed no perma
nent allegiance to the French law. Nor did they reside or own 
property in French territory when the suit was brought or at any 
other time. Taking the word domicile ”  in its widest sense, there 
is no foundation for saying that they owed at least temporary, if 
not permanent, allegiance, or had the protection of the French 
law in respect of their property. So far the decision of the Courts 
below is right. I t ' is argued by i;he appellant’ s counsel that 
respondents bought goods at Karikal, they were there when they 
did BO, and that that circumstance was sufficient to give juris
diction to the French Court. To this contention I  cannot accedp. 
In MdtJiappa Chetti v. Ghellcq)pa CheUiil) the defendant casually 
resorted to the foreign territory of Puducottah, and, whilst there 
drew a bill for money due to the plaintiff who resided in that terri
tory, and this Court held  ̂ relying on the Civil Law, that a casual 
passage through, or a momentary presence in, a state was not suffi* 
cientto create jurisdiction, Ibutthat something much more permanent 
was necessary, although it might not amoimt to donimlmm. Again 
in BousiUon v. Bou$ilIon{2) the defendant, a Swiss subject, entered 
into the agreement sued upon with the plaintiffs, French subjects, 
residing in France when he was in France on a temporary visit, 
and Fry, J., held that that circumstance was not sufficient to give 
jurisdiction to the French Court, and observed that at the time of 
making the contract there was no intention on his (defendant’s) 
parts or, as far as he can gatherj on the part of the plaintiffs that 
he should take up his residence in France, As to the cliGfum of 
JBlackbum, J., in ScMhshj v. Wesfenhok{^), on which the appel
lant’s counsel appears to rely. Fry, J., considered that the (Iwkim 
referred to a casual unexpected leaving of the foreign country by a 
person who was permanently resident there at the time when the 
contract was entered into. It js  an undisputed fact in the case 
that the respondents did not appear during the trial in the French 
Court and that judgment was passed against them ex parte^ conse
quently no question of voluntary submission to jurisdiction or 
■waiver could arise from their conduct with reference to the’ trial in
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tke Court at Karikal. Tjiere is, however, one point in regard to BkmimisAm 
wMeli furtlier inqmry miglit be necessary Ijefore adopting tlie baiJxjeua- 
opinion of the Lower Courts as to jurisdiction. The Subordinate manian. ■

• Judge considered it unnecessary to decide whether the respondents 
promised to make payments to the appellant at Karikal, and if so, 
whether Karikal was not the locus solutionis. On this point 
F ry, observed in Mousiilon v. MomilIon{l) iSiat the place where 
the contract is to be performed is a very material circumstance, 
adding, however, that in tliat case the contract was one which 
might be performed or broken anywhere. The question does not 
appear.to have sx ism in  Mathcqj2 )a Chetli y. Chellapjxi Ohetti{^).
The passage on which the Subordinate Judge apparently relies is 
the one in which Bar is cited as having remarked that Savigny^s 
rale— the place of fulfilment indicates the p r o p e r — although 
very often giving the true solution, cannot be treated as a principle.
The Subordinate Judge has evidently misapprehended the import 
of this passage. Both Bar and Wharton, while referring to the 
rule that the debtor’s domicile indicates the competent forum as 
embodying the true general principle, they do not deny that the hem  
solutionis is material, but say, on the contrary, that when the obli
gation definitely fixes the place of performance, it will furnish the 
true solution. The finding in this case, however, that the respon
dents had no actual notice of the proceedings in the French Court 
is decisive. The general rule is that a personal judgment based 
solely on extra-territorial service, the defendant not being domiciled 
within the jurisdiction, is internationally invalid, and one state 
cannot in this way obtain jurisdiction over a person domiciled in 
another state— See Wharton, 649. Whatever efiect, therefore, 
the service under the Code Giml of France may have in French 
territory, it cSnnot be treated as sufficient when the defendant 

. is a British subject domiciled in British territory where there is 
no special contract on his part for service and when tJie service is 
internationally invalid.

The case of Beeqmt v. MacGarthy (3) is not in point, for the 
Island of Mauritius at the time of the suit belonged to the 
Sovereign of Great Britain, though French law was administered 
there, and the defendant was only absent from the island when 
the proceedings were instituted there.
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Basoartjsami On this ground, I  am of opinion Jliat the second appeal 
Baiasubei- <̂ annot be supported and must be dismissed with costs.

MAsiAN. S h e p h a e d , J.— The appellant’s suit, based on a j udgment of the
French Court at Karikal, has been dismissed on the ground that' 
that Court had no jurisdiction and that tke defendants had no 
notice of the proceedings against them. The defendants reside in 
Madura and are Bntisb subjects, and it is not suggested that they 
even have property in Karikal. But it is argued that the French 
Court, neTertheless, had jurisdiction, because it was at Karikal 
that the goods were purchased in resj)ect of which a balance was 
claimed by the appellant, and there is evidence, with regard to 
■which the Subordinate Judge has recorded no decided finding, 
that a promise was made by the defendants to pay at that place. 
It is further contended that suffi.eient notice* of the proceedings 
was conveyed to the defendants.

The exact eircumstances under which the dealings between the 
plaintiff, who resides in Karikal, and the defendants took place are 
not stated, and it does not appear tliat the defendants personally 
visited Karikal, but it is said that whether he did go there or not, 
lie must be taken to have promised to pay at that place and that, 
therefore, Karikal was the p r o p e r E e l i a n c e  is placed on a 
passage in Blackburn, J.’s, judgment in Schihshj v. We8tenJioh[\) 
wliere that learned Judge says ;— Now on this we think some 
“ things are ^uite clear on principle. I f  tlie defendants had been 
“ at the time of the judgment subjects of the country whose judg- 
“ ment is sought to be enforced against them, we think that its 
“ laws would have bound them. Again, if the defendants had 
“ been at the time when the suit was commenced resident in the 
“ country, so as to have the benefit of its laws protecting them, or, 
“  as it is sometimes expressed, owing temporary allegiance to that 
“ country, ,we think that its laws would have bound them. I f  
“  at the time when the obligation was contracted the defendants 
“ were within the foreign country, but left it before the suit was 

instituted, we should be inclined to think the laws of that ooun- 
“ try bound them; though before finally deciding this we should 
“ like to hear the question argued.”

It ia said that this dictum justifies us in holding that a traveller 
casually passing through a foreign country and incurring a debt
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thereby, "becomes siil)jeot to tke jurisdiction of the Courts of that Bansautjsami 
country and, therefore under an obligation to obey their judgment, ealaIuhba- 

The deoision in Mathappa tjheiii v. Ghellappa C h d tiil)  is a maniajt. 
distinct authority against this contention, and I  can find no 
support for it in the later case of Rom illm  v. Bonsiilon(2), which 
was also cited. In  the course of the argument in that case Fry, J., 
asts whether in the passage above cited Blackburn, J"., did not refer 
to a casual unexpected leaving of the foreign country by a person 
who was permanently resident there at the time when the contract 
was entered into, and the decision was that as the defendant’s 
stay in France, where the contract was made, was only temporary 
and casual, and it did not appear that either party contemplated 
performance in France, the judgment of the French Court im
posed no duty upon him. Although not an authority for the main 
contention of the appellant’ s counsel, this judgment would tend 
to support the proposition that the French Court might have had 
jurisdiction if it had been proved that it was intended that pay
ment should be made at Karikal; and the decision in Mathappa 
CJietti v. Chellappa Chetti{V) is in no wise inconsistent with that 
proposition. (See also Wharton’s Conflict of Laws, first edition,
§ 793.) It  is not, however, necessary to express any opinion on 
this point, because I  think that the finding that no notice was 
given to the defendant is fatal to the plaintiff’s suit— See 'Wharton, 
second edition, § 654. On this latter point, the case of Becqmt v. 
MacGarthy{%) was cited by Mr. Wedderburn. But that case is an 
entirely different one from the present, for it appeared there that 
the testator, whose executrix was defendant, had been possessed, of 
real estate in the Island of Mauritius, and that in the case of a 
person formerly resident in the island absenting himself and not 
leaving any attorney, it was the duty of the Procurator" G-eneral to 
take care of his interests. No such circumstances were proved in 
the present case. The service of notice may have been sufficient 
for the purpose of the French Court; but in reality there was no 
service at all.

The appeal must be dismissed with costs.
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