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for the payment of rent at the faisal rate. The defendants pleaded

that they were only liable to pay rent at a lower rate in accord-
ance with o cowle, to which it was not alleged that the plaintiff

had been a party.
The District Munsif, and, on appeal, the Subordinate Judge,

decreed in favor of the plaintifi. The following cases were alluded
to in their judgments :—Ramchandra Mankeshwar v. Bhimrav
Reyi(1), Adimulon Pillai v. Hovil Chinna Pillai(R), Venkata-
gopal v. Rungappa(3).

The defendants preferred this second appeal.

Sadagopacharyar for appellant. -

Bhashyan Ayyangar and Desikacharyer for respondent.

JupenMeExT,—It is argued that the lower Court is wrong in
Lolding that, as purchaser at the revenue sale, respondent is entitled
to demand the faisal rate. Maving regard to section 12 of Regu-
lation XXV of 1802 and to the provisions of sections 32 and 41
of the Revenue Recovery Act, the purchaser at a revenue sale is
primd facie entitled to demand the faisal rate. In the present
case the tenant (now appellant) hag'cited no evidence to show the
circumstances under which the lower rent was accepted, or that
the purchaser was under any legal obligation to accept such
lower rate.

This second appesl is dismissed with eosts.

APPELLATE CIVIL.

Before Mr. Justice Butiusami Ayyar and 3. Justice Shephard.
NATESAYYAN (Primyrier), APPELLANT,

v
NARASIMMAYYAR (Drrespant), ResconpenT.*
Mingrm-Suit egainst guardian of @ adnor—Tnmaterial sivegularity—-Minor's
interest bound.

In a suit by an adopted son, after the death of hig adoptive father, o recover
ancostral land sold in excoution of g decres against his adoptive mother therein

. ) LLE, 1Bom, 87, (2) 2 MILOR., 22, 3y L.L.R., 7 Mad., 385.
* Appeal No. 182 of 1888, ’




VOL. XII1.] MADRAS SERIES. 481

deseribed as the guardian of the present plaintiff, who was then an infant, if
appeared that the decrse had been passed on 2 bond executed by the then
defendant in respect of a debt due by her late husband :

Held, that the plaintiff should he regarded as a party to the suit in which the
decree executed against the land had been passed, and that the present suit should
be dismissed. )

APrPEAL against the decree of T. Ganapati z}yyar, Subordinate
Judge of Kumbakonam, in original suit No. £8 of 1887.

The plaintiff sued to recover possession from the defendants
of cortain land, part of the property left by his adoptive father,
Mahalinga Ayyar, who died in August 1869. It appeared that,
on the death of Mahalinga Ayyar, his wife, Seshi Ammal, tock
the management of the property, the plaintiff being 2 minor.
Seshi Ammal in 1870 executed a bond in favor of one Sub-
ramanya Sastri, who, in 1872, brought a suit upon it against
her and obtained a decree and in execation brought the land
now in question to sale. The plaint and the decree in that suit
deseribed the defendant as © Seshi Ammal, guardian and mother
of Natesan (the present plaintiff), 11 years old, adopted son of
Mahalinga Ayyar deceased, rvesiding at Veppattur,” and the
sale certificate issued to the execution-purchaser from whom the
present defendant dérived title deseribed her in similar language.

In the present suit the plaintiff’s case was that Seshi Ammal’s
debt did not bind him and that the decree against her and the
proceedings taken in execution of it could not affect his title to
the land. .

The Subordinate Judge held that Seshi Ammal’s bond was
executed in respeot of a debt due by her late husband and that
the plaintiff was to be regarded as a party by his guardian to the
suit brought upon it,- notwithstanding the informality in the

NATREAYYAN
o
Nanasni-
MAYYAR.

‘deceription of the parties, which was found not to have prejudiced

 the plaintiff : he accordingly dismissed the suit.
The plaintiff preferred this second appeal.

Bhashyam Ayyangar and Pattabhivane Ayyaer for appellant.
Bamachendra Bao Saheb and Mahadeva dyyar for respondent.

Murrusamr Avvar, J.—The property in dispute originally
belonged to one Mahalinga Ayyar, who died in August 1869,
leaving him surviving a widow, named Seshi Ammal, and the
appellant, his adopted son. The appellant was then a minor
and attained his majority only in 1879. During his minority
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it would seem his adoptive mother was in management of the
property. In 1872 one Subramanya Sastri instituted orviginal
suit No. 119 on the file of the District Munsif of Kumbakonam
upon 8 bond executed in his favor by the guardian in 1870
and it resulted in a momey decree in his favor in July 1872.
In exeention of that decree the property in dispute was put up
to sale and Subramianya, the then plaintiff, beceme its purchaser.
In conseqnence of other tramsactions, which it is not necessary
to mention heve in detall, the property passed from him to the
vespondent, who entersd into possession in 1875, It is not dis-
puted that the decree passed in 0110‘11111 suit No. 41 of 1875 for
Rs. 8,500 and odd created a valid charge on the property in
question and that Subramauya Sastri satisfied the charge before
he resold the property to the respondent. The appellant’s case
was that he was not properly wade a party to original suit
No. 119 of 1872, that the debt which was decreed in that suit was
fictitious, or even if real, not binding upon him, and that he
was entitled to sot aside the Court sale as frandulent and to recover
back the property subject to payment. of what might be found
due on account of the charge created by the decree in original
suit No, 41 of 1875. The Subordinate Judge has found that
the bond, which was the basis of original suit No. 119 of 1872,
was executed by Seshi Ammal for a debt due by Mahalinga
Ayyar and not cither for money raised for her own purposes or
without consideration, *

The oral evidence as to the nature of the debt was conflicting -
and satisfactory reasons are given by the Subordinate Judge in
support of his finding. The admission before us that exhibit ITT
is genuine and the appellant’s omission to produca the list of debts
attached to his father’s will appear to me also to turn the balance
of testimony against him and I see no ground for d.istu.rbing;'rw the
finding of the Subordinate Judge; but the substantial question-
for decision is whether the appellant was a party to original suit
No. 119 of 1872. The plaint in that snit (exhibit ') described the
defendant in the following terms :—Seshi Ammal, guardian and
mother of Natesan, 11 years old, adopted son of Ma,hahnga Ayyar
decedsed, residing at Veppattur, Kumbakonam taluk. The dearee
passed in-that suit deseribed the defendant in the same terms. :

The sale certifioate (exhibit VII) described the defendant, whose
right, title and interest was sold, as Seshi Ammal, guardian and .
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mother of Natesan, 11 years old. It isurged, for the respondent,
that the appellant was the real defendant in the suit and that the
execution sale hinds him. Our attention is also dvawn to the fact
that the decree-debt was one which was binding on the appellant
and that the description disclosed, according to thé practice of the
Courts prior to 1869, an intention to make the appellant liable by
suing his natural guardian in her eapacity as hi® guardian.

On the other hand, it is contended, for the appellant, that he
was not a party tothe suit of 1872 and that the sale is not binding
on him. Tt is argued that the description was not in accordance
with the rule of practice prescribed by the Iigh Court on the 28rd
July 1869 and that there is also no trace of Seshi Ammal’s appoint-
ment as guardian ad litem. It is also said that, as the guardian,
who exccuted the bond, she would not be eligible for appointment
as guardian ad Litem if the debt was to be dispnted. The omis-
sions, to which the appellant’s pleader draws attention, are no doubt
errors of procedure, hut there remains the fact that the deht was
binding upon him and there was the intention, as disclosed by the
description in the plaint, decree and sale certificate, to make him
liable, -however defective that description might have been. In
cases likke this, where a Court sale is sought to be set aside nearly
twelve years after it had taken place, I think we should look at the
substance of the plaint snd the decree and the sole certificate, and,
if, by doing so, the intention to make the minor the responsible
defendant is clear and the errors of procedure have in no way
prejudiced him, we ought not to set aside the sale. The same
principle was laid down by the Full Bench of this Court in
Tttiachan v. Velappan(l) with reference to sales in execution of

decrees against persons, who appear, from the proceedings in the -

suif, to.have been sued as karnavans of Malabar tarwads. In
Suresh Ohunder Wum Chowdhry v, Jugut- Clhunder Deb 2) it was
held by the Full Bench of the High Cowrt at Caleutta that, when
the suit was substantially brought against the minor, the error
of doscription was one of form and could not without proof of
prejudice invalidate a decree against him, The real question
is whether the appellant was substantially a party fo the suit.
Having regard to the description of the defendant in exhibits T,
VI and VII and to the fact that the plaint of 1872 was framed in

(1) LL.R., 8 Mad., 484, 2) LLR., 14 Cal., 204,
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Nazmaryvay accordance with the practice prior to 1869, I am unable to hold

‘\Tu ASXM.
MAYYAR.

that the minor was not the real defendant in original suit No. 119
0f 1872, The pleader for the appellant lays stress on the omission
to appoint the natural guardian as guardian for the suit, but I fail
to see how it has prejudiced him when the decree-debt was ome
which he was bound to pay. He had an opportunity in the present
guit to show that'the debt was not binding upon him, but he has
failed to show it.

Reliance is placed on the case of Gunga Prosad Chowdhry v.,
Umbica Churn Coondoo(1), in which it was said that the Full
Bench decision referred to an affidavit by the guardian. In the
case before us the plaint stated that Seshi Ammal was the guardian
and it was verified. In 1872, the present Procedure Code was not
in force and the error of description was a mere irregularity or
ervor of form. The plaint impugned the decree and the purchase
as frandulent, and no fraud being made out, the appellant’s
pleader falls back on ervors of procedure, whereby he has not been
prejudiced.

I do not consider that the appeal can be suppbrted and I would
dismiss it with costs. As regards the memorandum of objections
we have already disposed of the question of jurisdiction, and, in the
view, which T take of the merits of the appeal, it is unnecessary to
fiscuss the other questions. Tt is also dismissed.

Suurnarn, J.—I felt some difficulty in the case owing to the
fact that there was no evidence that Seshi Ammal was appointed
guardian to defend the suit of 1872 or that the plaintiff’s interests
were properly represented in that suit; but seeing that Seshi
Ammal was admittedly guardian of the plaintiff and was treated
as such in the proceedings in the former suit, and, moreover, that
the plaintiff had no real defence, I do not think that he can now
take advantage of the irregularity. In other respects I ‘agree
with the judgment of Muttusami Ayyar, J.

() LL.R., 14 Cal,, 754.




