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I ‘mderstand the section to aim at contracts, by which a Mackenar
person precludes himself altogether either for a limited fime or grmiasar.
over a limited area from exercising his profession, trade ov busi-
ness, not contracts by which, in the exercise of his profession, trade
or business, he enters into ordinary agreements, with persons deal-
ing with him which are really necessary for the carrying on of his
business. I think I am supported in this decisionby the Caleutta
cases of Carlisles Nephows & Compainy v. Rickncuth Bucktearmull(1)

Prein Sook v. Diverwme Olend(2) and by the prineiples which govern
the English decisions upon the subject.

I find the additional issue for plaintiffs as far as clause 12 of
the contract is concerned. The case must proceed.

APPELLATE CIVIL,

Befare Mr. Justice Mattusami dyyar,

RAGAVAYYA axp orusrs (Pramvervrs), PRTITIGNERS, 188Y.
. Aung. 7.
7. Hept. 3.

SUBBAYYA awp ovusrs (Derexvanes), KesvoNnesrs

. This was a petition under Provinvial Smull Cause Court Act of 1887, s, 25,
praying for the vevision of the proceedings of T. Ramachendra Row, District
Munsif of Nellove, in small cause suit No. 664 of 1887. The plaint, as summarised
by the District Munsif, was as follows :—

The plaint sets forth that in 1883 defendsnt No. 1 obtained a license to sell
salt in the Salt Factory at Krishnapatam: that, on 15th July 1884, he executed an
agreement, along with some others, to Messrs. Mulam Krishnayya and Company
providing (1) that defendant No. 1 should manufacture salt in the said factory as
long asthe cxcise system would be in force and deliver the same to plaintiffs for sale ;
(2) that plaintiffs should puy him at 12 rupees per gurce for kudivwam, &e;
(3) that Qefendant No. 1 shonld receive 4 rupees per garce in advance for manufac-
turing expenses ; (4) that, after delivery of salt defendant No. 1 shonld xeceive from
plaintiffs the balance of money due as lmdivavam, after deducting the advances
made ; (5) that plaintiffs should execute all the necessary repairs in the said factory,
except those for salt pans; and (6) that plaintiffs should be responsible for any
loss that might result from failure to execufe the vepairing ; that, relying un the
said agreement, plaintiffs execnted, at great eost, permanent, as well as temporary
repairs ; that defendant No. 1 delivered to plaintifis the salt manufactured by him
in 1885, and veceived all his dues; that defendant No. 1 veceived advances from

(1) T.L.R.,8 Cal., 809. (2) LL.R., 17 Cal,, 320,
# Civil Revision Petitions, Nos. 3 fo 16 of 1889,
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plaintifs up to 15th April 1884 ; that, in violation of the contract, defenda;xt Xo. 1
sold to defendant No. 2 the 18 garce of salt mannfactured by him in 1886, and
put plaintiffs to great loss; that interest is charged on the advanees made to
defendant No. 1, though not provided for in the registered deed, as there was an
sral agreement on the subject ; end that defendant No. 2 alse is responsible, as
he purchased the salt with notiev of the confract between defendant No, 1 and
pluintitffs.  Hence the suit against hoth defendants to recover (1) Rs. 132-10-9,
advances received medefondant Xo. 1 and interest thereon and (2) Rs. §52-12-0,
ss damages for the lreach of contract on the pavt of defendant No. 1, or, inall,

tis, 983
Rupet e for petitioners.
Awnndacharln for yespondents.
Tudgment having been resorved was detivered as follows :—

FEXENY

MrrrusaMt Avyag, J.—It is contendel in suppurt of this petition that the
Small Cause Court was in error in holding thaf the agreement sued ou was in
restruint of trade and void as such under section 27 of the Indian Contract r#A.(:t.
The petitioners-plaintitfs are dealers in salf and the fivst counter-petitioner-
defendant was a licensos enfitled to manufacture and sell salt in the Salt Factory at
Wrishiampatam.  On the 15th July 188, the agreement sued on was entered into
between defendant Ne. 1 and others on the oue part and the plaintiffs and their
partners on the other part. It was to bein foree as long as the excise system was
in foree and it provided infer ¢lie that defendaut No. 1 was to deliver all the sali
te mannfactored to the plaintiffs for salo and to sell it to no one clse, and that in
yoturn the plaintiffs weve to puy him s, 12 per guve for kadivaram and to
¢xecute all the necossary vepaivs in the factory save those which might be required
for the salt pans.  As lcensce, defendant No. 1 would be ab liberty but for the
agreement to sell the salt manufactured by him to any one he liked and at such
priec as he might fix. But the agreement in question debarred him from sclling
the salt to any bug the plaintiff and demanding as its price move than the stipulated
kndivaram,  The question for «decision is whether, hy reason of such restraint, the
aprasnut s void under section 27 of Act IX of 1872,  That section provides that
sgvory agreemsnt by which any one is resteained from exorcising a lawfal pro-
fosstun, trade or busingss of any kind 19 to that extent void.”  Of the three oxcep-
tious to that section, the sccond and the third pre-suppose the relation of partners
botween the parties and the divst premises that of the buyer and the seller of the
goodewill of a business, und, in dealing with this revision petition, T may dismiss
them from consideration.  The rule of Jinglish law on the subject, as laid down in
the euse of Mitehel v. Reyuolds(1) is that law favors trade much, and all restTaints of
irade are bad, subjoct, however, o the exception mmnong others recognised by that
Ieading case, viz., when the restraint ix only purtisl in respect to time or place and
there is gond considemtion given to tho party- restrained, the restraint is nos
unlawfal. A putial restraint is again good or bad according as the consideration
given for it is adeguate or innlequate.  On a compurison of the rule, as illustrated
by English decisions with the vule embodicd in section 27 of the Indian Contract
Act, two questions avise for consideration, viz., (1) whethor section 27 intended 1o
vary the Tinglish rule, and (2), if not, whother the rostraint imposed by the agroc-
ment in the case before e enn be upheld according to Bnglish casos.

(1) 18m. L.C., 406,
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As boytho fivst guestion, the omission to 1mwke an exceplion in faver of a paztial
rustraing of trade o the genersl prohibition contuined in section 27 clearly indicates
an jntention not to give legal effect tu such restraint in this comtry. Tt was so
held by Kispessery, J., in Oelrs v, Jeekson(Y, thongh he was also of opinion that
the covemant in thut case wis unrcasonable cven under the English Jaw. Tn
Madhule Chander Poraingiciek v. Lajooomar Doss(2), Coren, Cd., aud Poxtrres, J.,
held that the words in section 97 “ Resteained from exereising a lawful profession,
trade or business ’ do not mean an ahsolute resiriction and are intended Lo upply
to a parlial restriction also. That decision wus followed he"the High Cowt at
Caleutta in Drakmapuire Tee Company v. Seeri?(3). The conclusion T come to,
therefore, on the fivst question, is that the agrecment, so far as it resivains the sale
1o others than the plaintiff is had.

n this view it is not necessary to deeide tho scrond guostion. I wmay add,
however, that the restriction is to endule aecording to the agrecmeut ~o long as the
excise systenm s in force and it is ot confined within a reasonable lmit in vespect of
time, Practically, the agreement wus intended o dehir the finst defendant from
dealing insalt which he might manufacture for an indefinits period, except with the
pluir:tiffs and for the stipulaled kudivaram. Tt scems to me that such agreement
would be unreasonable cven if legal effect conld be given to o partial restraint.
"The decision of the District Munsif is not illegal, and T dismiss this petition with
costs.

APPELLATE CIVIL.

Before Sir drthur J. H. Collins, IKt., Chief Justice, and
Mr. Justice Weir.

SAMA (PrAISTIFF), APPELLANI,
De
STRINIVASA (Dzrevpant), REsroNDENT*
Revenne 'lie'couery Act (Madvasy—det IT of 1864, ss. 42, 4¢—8ale of part of o
Lolding for arvenis of revenue dus on another part.

The plaintiff sued, as the prrchaser under a court-sals, for possession of certain
Tand, which the defendant's vendor had purchased at a sale held under the Revenue
Recovery Act for arvears of revenue acerued due on other land helonging to the

jndgment-dehtor :
Held, the suit should be dismissed.

Srconp APPEAT “against the decree of C. W, W. Martin, District
Judge of Salem, in appeal suit No. 246 of 1887, reversing the
deeree of T. 8. Kristna Ayyar, District Munsif of Krishnagiri, in
original suit No. 123 of 1887.

(1) TLR,, 1 Mad., 184, (2) 14 B.L.R, 76, (3) LR, 11 Cal., 545,
# Bocond Appeal Ne. 1208 of 1862,
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