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APPELLATE CIVIL.

Before Mr. Justice Handley and Mr. Justice Weir.
SANKARAN (Dzrenpaxt No. 1), APPELLANT,

.
PERTASAMI Avp aworuer (PrLArNtIres), REspoNpEyTs.®

Linitation—Regulation IT of 1802 (Madras), s. 18—.Aeé IX of 1871, sel. L7, art. 142
—Starting point of Limitation—decknowledgment of title— Adverss possession of
partial interest in land. .

Suit by the Zamindar of Shivagunga to recover certain land as part of his zamin-
dari from the defendants who claimed title under a deed of gift dated 1830 from
. the.person then in poesession of the zamindari.

® The istimrar zamindar died in 1829. After his death certain persons were in

possession without title; but in February 1863 his daughter Katama Natchiar
obtained a decree in the Privy Council against the person then in possession of the
zemindari in execution of which she was put into possession. In 1876 she brought
a suit against the present defendants to recover the property now in question ; buf
that suit was withdrawn oa a petition presented by her vakil stating that the case
had been compromised and praying that the anit e struck off the file, which was
accordingly done. She died in 1877 and the plaintiff was her successor. It appeared
that poruppr was always paid for the land now in question.,

Held, (1) that the payment of poruppw did not prevent the possession of the
defendants from being adverse to the plaintiff as possession of a limited interest in

- immovable property may be as much adverse for tho purpose of barring a suit for

the determination of thab limited interest asis advorse possession of a complete
interest in the property to bar a suit for the whole property ;

(2) that the date of the Privy Council decree could not be taken as the
starting point of limitation ;

(3) that the transactions in reference to the suit of 1876 did not amount
to an acknowledgment of the zamindarni’s title and did not give & new canse of
action to her successors;

(4) that the cause of action having arisen to the then rightful owner of

the zamindari in 1830, the plaintifia’ suit was barred by Limitation.
»

Avrrar against the decree of S. Gopalachari, Subordinate Judge
of Madura (Bast), in original suit No. 5 of 1888,

Suit by plaintiff No. 1 as owner of the zamindari of Shiva~
gunga, to which he suceseded in 1883, to recover with mesne profits
oertain land, part of the zamindari, Plaintiff No. 2 was lessee
from plaintiff No. 1 of the land in question. The defendants
were in possession under title derived from ome of a line of

# Appeal No. 170 of 1888,
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mmu ac occupants of the zamindari, who came into possession in 1830, bat

an s,

were in 1863 hield not to be entitled to it. The further facts of
the case appear sufficiently, for the purposes of this report, from
the judgment of the High Court.

The Subordinate Judge passed a decree in favor of the
plaintiffs.

The defendants preferred this appeal.

Mr. Johustone and Pattalkiramayyar for appellant.

Subramaenye dyyar and Blashyan Ayyangar for respondents,

The following cases were quoted in the argument on the
question of limitation:-—~Nobin Chunder Chuckerbutty v. Gury
Pevsad Doss(1), Awmirtolall Bose v. Rajoncekant Mitter(2), Suroda
Soondury Dossee v. Doyamoyee Dossee(3), Subramaniam Chetti v,
Subramaniwm Chetti(t), Vijayasani v. Periasami(5), Kalee Coomar
Nay v. Kashee Chunder Nag(8), Pursut Koer v. Palut Roy(7),
Gya Persad v. Heet Nurata(8), Srinath Kur v. Prosunno Fumar
Ghose(9), Kokilmon! Dassia v. Manik Chandra Joaddar(10), dswn
Blayan v. Fuizuddin Ahamed(11), Atchamma v. Subbarayudu(12),
Sheo Narain Singh v. Khwrgo Koervy(13), Dwarke Nath quml LA
Lomolmoni Dasi(14). :

Jupauext,—We consider that the appeal must be disposed
of on the ground of lmitation and that the suit is barred upon
the plaintiffs’ own case. Their case is that the possession of those
under whom defendants claim began in 1830 under a gift by the

-usurping zamindar to his daughter or her hushand and this

possession would he adverse to the rightful owners of the zamin-
dari from that time. Under the law of limitation, prior to Act
IX of 1871 coming into force, when once a cause of action had
acerued to u person capable of enforcing the same, whether that
person was a foll owner or not, time began to run, and no sub-
sequent disability of any person claiming in succession to the
person against whom time had so begun to run could prevent the
bar of limitation arising at the expiration of the preseribed time,

(1) B.L.R., Sup. Vol., 1008 ; s.c. 9 W.R., 505. °
(2) L.R., 2 LA, 113; s.c. 15 B.I.R., 10; 23 W.R., 214.

(3) LL.R., 5 Cal., 938. (4) TL.R., 4 Mad.,, 124,
(3) L.L.R., 7 Mad., 242, (6) 6 W.R., 180.
(7) LL.R., 8 Cal., 442, (8) L.LR., 9 Cal, 95.
(9) LL.R., 9 Cal., 934. (10) T.L.R., 11 Cal., 791.
(11) LL.R., 12 Cal., 594. (12) 5 M.H.C.R., 428.

(18) 10 Cal.,, L.R., 337, (14) 12 Qal. LR, 548,
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and adverse possession for more than the preseribed period Sivkimax

against & widow or other holder of a female's estate barred the
veversioner—Nobin Chunder Chuckerbutty v, Guru Persad Doss{1)
and Awmirtolall Bose v. Bajoneekant Mitter(2).

In 1830, on the plaintiffs’ own case, & cause of action arose to
the then rightful owner of the zamindari, who was Ungamuttn
Natchiar, the widow of the istlmrar zamindar‘j‘ and in twelve
years from that time she and all those claiming in succession to her
were barred.

Tt is argued for the plaintiffs that the widow and daughter
of the istimrar zamindar could not sue for this village until their
right to the zamindari had been established, which was not until
the. final decree of the Privy Counneil in favor of IKatama
Natchiar in 1863, and, therefore, that time did not begin to run
against Katama Natehiar nntil the date of that decree, viz., 8th
December 1863. No express authority is quoted in support of
this position, which was assumed also by the Subordinate Judge
and we are not prepared, in the absence of authority, to admit its
soundness. Doubtless it would have heen highly inconvenient for
the rightful owner of the zamindari to be bringing snits against
the various persons in wrongfnl possession of portions of the estate,
while their title to the whole estate was as yot unestablished ; but
this inconvenience can be no reason for allowing exceptions to the
“law of limitation which are not to be found in it. Even if the
rather vague words of exception in clause 4 of section 18 of Madras
Regulation IT of 1802 conld be stretched so as to prevent fime
mmning against Ungamuttu Natchiar and Katama Natchiar
until the decree of the Privy Council in the latter’s favor, certainly
Act XTIV of 1859 contains no exeeption, which could be so stretched
in thgir favor, and that Act repeals the regulation, and, by section
18, makes the limitation prescribed by the Aect applicable to all
suits instituted within two years from the passing of the Act,
which time was extended by Act XI of 1861 to Ist Jannary 1862,
“any Statute, Act or Regulation now in force notwithstanding.”
In Javuary 1862, therefore, Katama Natchiar was barred from
suing for recovery of this property, not having brought a suit for
that purpose within twelve years from 1830 when the canse of
action accrued. ‘

(1) B.L.R,, 8up. Vol., 1008; s.c. 9 W.R., 504,
(3) LR, 21.A, 113; s.c. 15 B LR, 10; 23 W.R,, 214
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It is contended by the learned vakil for the respondent that the
present suit is mnot -b;mced, because, before the bar was complete
under the former Act, Act IX of 1871 ocame into force and intro-
duced & new limitation for persons entitled to immovable property
on the death of a Hindu female (art. 142, sch. II, of Act IX of
1871), viz., twelwe years from the death of such female. This
argument depends for its validity upon the contention that time
began to run against the rightful owners of the zamindari only from
the date of the Privy Council decree in 1863, which position we
have already decided to be untenable. In our opinion the cause
of action arose at the time when adverse possession began in 1830
and KXatama Natchiar was barred by Act XIV of 1859 before Act
IX of 1871 came into force. If this were so, then, by section2,
paragraph 2, of Act XV of 1877, nothing in that Act orin Act
IX of 1871 contained, revived any right to sue barred by Act IX
of 1871 or any ensctment thereby repealed. Neither article 142
of Act IX of 1871 therefore nor article 141 of Act XV of 1877 can
help the plaintiffs. Axticle 142 of schedule IT of Act IX of 1871
could not help them in any ease, for it only applies to widows and
does not affect the question of limitation in the case of persons
claiming in succession to Katama Natchiar, whose estate was not a
widow’s but o daughter’s estate. Axticle 141 of the present Lim-
itation Act (XV of 1877) extends the provision to the case of all
Hindu and Muhammadan females, but that cannot help plaintiffs.
But, in our view, neither of these articles apply to this case.

The Subordinate Judge got over the diffeulty of limitation by
treating the proceedings resulting in the withdrawal of original
suit No. 7 of 1876 by Katama Natchiar as amounting to the
creation of a fresh title by her in favor of defendants, and holds,
therefore, that the canse of action to the fivst plaintifi's fatkar to
seb aside such alienation and recover the village only acerued on
Katama Natchiar's death, and the present suit heing brought
within {welve years from that date is not barred.

We cannot agree in this view of the effect of the withdrawal of
the suit. All that is proved is that the Rani’s vakil presented a
petition (exhibit F-1) to the Court, stating that the ecase had been
compromised and asking that the suit might be struck off the file,
which was ordered accordingly (exhibit F-2), There is also some
evidence that the defendants in that suit paid Bs. 1,300 to the
Rani, but they did not join in any application to the Court and ‘



VOL. XII.} MADRAN SERIES. 471

there is nothing to show that they acknowledged the right which
the Rani asserted in the suit. On the contrary, it would appear,
from the vakil’s application (exhibit F-1), that the terms of com-
promise were that they were to continue to enjoy the village at the
same rent as before. The transaction would certainly not have
been a sufficient ackuowledgment of the Rani’s title to give a new
starting point under the law of limitation, an®'a fortioré it would
not be sufficient fo create a new titlein the defendants and give a
new cause of action to the Rani’s successors. To allow a mere
withdrawal by a plaintiff, in which defendants did not formally
coneur, to operate as the création of a new title in defendant which
gets 11d of all questions of adverse possession and limitation,
would, we think, open a door to fraud and be contrary to all
principles of equity.

It is argued, for vespondents, that possession never was in fact
adverse to the zamindarl becanse porippi was always paid and that
therefore the question of limitation does mot really axise. The
answer to this is that possession of a limited interest in immov-
able property may be just as much adverse, for the purpose of
barring a suit for the determination of that limited interest, as
is adverse possession of a complete interest in the property to bar
a suit for the whole property—see Madhary v. Narayana(1).

As wo hold that the plaintiffs’ suit is barred by the law of
limitation, it is unpecessary to decide the other questions raised
in this appeal.

We must reverse the decxes of the lower Court and dismiss
the suit with costs throughout.

(1) T.L.R., 9 Mad,, 244,
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