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APPELLATE C IV IL .

Before Mr. Justice Sandleij and Mr. Jm tice Weir.

SANKAEAN (Defendajtt No. 1), Appellant, iggo_
Mar. 11,’ 14. 

April 14.
PERIASAMI AND ANOTHER (PlAINTU'E's), RESPONDENTS.--'

Limitation—Eegulation I I of 1802 {Madras], s. IS— IX of 1871, soA. II, art. H2 
—̂Starting point of limitation—Acknowledgment of title—Adverse possession of 
pnrticd interest in land. •

Soifr-by tlie Zamindar of Shivagunga to recovei’ certain land as part of his zamin- 
dari fi’oan the defendants who claimed title under a deed of gift dated 1830 from 
the.person then in possession of the zamindai-i.

* The istimrar zamindar died in 1829. After Ms death, certain persons were in 
possession without title; hut in February 1863 his daughter Katama Natchiar 
obtained a decree in the Privy Council against the person then in possession of the 
zemindari in execution of -which she -was- put into possession. In 1875 she brought 
a suit against the present defendants to recoyer the property now in question; hut 
that suit was withdrawn on a petition presented by her vakil stating that the case 
had been compromised and praying that the suit be struct ofi the £lo, which was 
accordingly done. She died in 1877 and the plaintiif was her successor. It appeared 
that poruppu was always paid for the land now in question.

SoU, (1) that the payment of poruppti did not prevent the possession of the 
defendants from being adverse to the plaintiS as possession of a limited interest in 
immovable property may be as much adverse for tho purpose of barring a suit for 
the determination of that limited interest as is adverse possession of a complete 
interest in the iwoperty to bar a suit for tho whole property ;

(2) that the date of the Privy Council decree could not be taken as the 
starting point of limitation;

(3) that the transactions, in reference to the suit of 1876 did not amount 
1-0 an acknowledgment of the zamindanii’s title and did not give a- new cause of 
.<iction to her successors ;

(4) that the cause of action having arisen to the then rightful owner of 
the zamindari in 1830, the plaintiffs’ suit was barred by limitation.

•

A ppeai, against the decree of S. Q-opalaohari, Subordinate Judge 
of Madura (East), in original suit No. 5 of 1888.

Suit by plaintiff No. 1 as owner of the zamindari of tSLiTa- 
gunga, to -wMoli lie succeeded in 1883, to recover with mesne profits 
oertain land, part of the zamindari. PlaintiS No. 2 was lessee 
from plaintiif No. 1 of the land in question. The defendants 
were in possession under title deriyed from one of a line of

Appeal ISTo. 170 of 1888.



Sankarax occupants of tke zamindari, wlio came into possession in 1830, "bat
„  ®- were in 1863 held  not to be entitled to it. Tke further facts ofPjjkias-vmi,

tlie ease appear siiffioientlj, for tlie purposes of this report, from 
the judgment of the High Court.

The Subordinate Judge passed a decree in favor of the 
plaintiffs.

The defendants preferred this appeaL
Mr. Johnstone and PattahJiiramciijj/a)' for appellant.
Sulmnnamja Ayi/ar and Bliashj/am Aijijamjar for respondents.
The followiug cases were quoted iu the argument on tlie 

question of limitation:-— Nohin Chundcr OhuclierhutUj v. Guru 
P erm l I)osh{1), Aimilriolall Bosey. HaJoneeJiant Snroda
Soondurij Bosses v. Doyamoijee Do.ss£’e(3), Si^hranumiam CJiettl y. 
Suhraman'mm Cheiti{\), Vijayasami v. Ferummi{p)^ KaUc Coomarr'
Nag V. Kmhee Chundei' jSfag{Q), Pursut Koer v. Pahit Bo}j(7), 
Gya Pei'sad v. E ed  iV7oY/i».(8), Srhiath Kur v. Prosunno Kumar 
GIiose(9), Kokilmmi B am a  v. Mmiih Chandra Joc(ddar(lQ)^ Amm  
JBlmyan v. Fahuddiit A kam ed{ll), Atcliamma v. Stibbarai/i{du(l2)^ 
Sheo Narain Singh v. Khurgo Eoerrii{l^), Bimrlici Nath Gupta v. 
Komohnoni Bcmi{li).

J u d gm en t,— We consider that the appeal must be disposed 
of on the ground of limitation and that the suit is barred upon 
the plaintiffs’ own case. Their ease is that the possession of those 
under whom defendants claim began in 1830 under a gift by the 
usurping zamindar to his daughter or her husband and this 
possession would be adverse to the rightful owners of the zamin
dari from that time. Under the law of limitation, prior to Act 
IX  of 1871 coming into force, when once a cause of action had 
accrued to a person capable of enforcing the same, whether that 
person was a full owner or not, time began to run, and no Bub- 
sequent disability of any person claiming in succession tô  the 
person against whom time had so begun to run could prevent the 
bar of limitation arising at the expiration of the prescribed time.
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(11) I.L.E., 12 Cal., 694. (12) 5 M.H.O.R., 428.
(13) 10 Cal, L.R., 337. (14) 12 Oal. L.E., 54S.



and adverse possession for more than the prescribed period Saxkaeax 
against a widoTV or other holder of a female’s estate barred the pEmlkvsu. 
reversioner—N ohhi U/nmder ClinvJ^erhntf// y. G u m  Perm .d Do-s.s(l) 
and Auniii'tolaU Bose v. Rajoneehant

In 1830, on the plaintiffs’ own case, a cause of action arose to 
the then rightful owner of the zainindari, who was TJugamuttn 
Natchiar, the widow of the istimrar j:amiudar, aud in twelve 
years from that time she and all those claiming in succession to her 
w’ere barred.

It is argued for the plaintiffs that the widow and daughter 
of the istimrar aamindar could not sue for this village until their 
right to the zamiadari had been established, which was not until 
th e . final decree of the Privy Council in favor of Katama 
Natchiar in ! 863, and, therefore, that time did not begin to run 
against Hatama Natchiar until the date of that decree, viz., 8th 
December 1863. No express authority is quoted in support of 
this position, which was assumed also by the Subordinate Judge 
and we are not prepared^ in the absence of authority, to admit its 
soundness. Doubtless it would have been highly inconvenient for 
the rightful owner of the zamindari to be bringing suits against 
the various persons in wrongful possession of portions of the estate, 
while their title to the whole estate was as yet unestablished; but 
this inconvenience can be no reason for allowing exceptions to the 
law of limitation which are not to be found in it. Even if th« 
rather vague words of exception in clause 4 of section 18 of Madras 
Eegulation I I  of 1802 could be stretched so as to prevent time 
running against Ungamnttn Natchiar and Eatama Natchiar 
until the decree of the Privy Oounoil in the latter’s favor, certainly 
Act X IV  of 1859 contains no exception, which could be so stretched 
in thgir favor, and that Act repeals the regulation, and, by section 
18, makes the limitation prescribed by the Act applicable to all 
suits instituted within two years from the passing of the Act, 
which time was extended by Act X I of 1861 to 1st January ISB̂ ^
“ any Statute, Act or Eegulation now in force notwithstanding.”
In January 1862, therefore, Katama Natchiar was barred from 
suing for recovery of this property, not ha'^ing brought a suit for 
that purpose within twelve years from 1830 when the cause of 
action accrued.

(1) B.L.1L, Sup. Vol., lOOS; s.c. 9W .E ., 50-3.
(2) L,R., 2 I.A ., 113; s.o. l5B ,L .Ii., 10; 23W.B., 214.
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SA.SKAKAK It is contended by the learned Tafcii for the respondent that the
pEEusAsir. present suit is not barred, because, before the bar was complete 

under the former Act, Act I X  of 1871 came into force and intro
duced a new limitation for persons entitled to immovable property 
on the death of a Hindu female (art. 142, sch. II, of Act I X  of 
1871), viz., twelve years from the death of such female. This 
argument depends for its validity npon the contention that time 
began to run against the rightful owners of the zamindari only from 
the date of the Privy Council decree in 18(33, which position we 
have already decided to be untenable, In our opinion the cause 
of action arose at the time when adverse possession began in 1830 
and Katama Natchiar was baiTed by Act X IV  of 1859 before Act 
I X  of 1871 came into force. I f this were so, then, by sectioiirS, 
paragraph 2, of Act X V  of 1877, nothing in that Act or in Act 
I X  of 1871 contained, revived any right to sue barred by Act I X  
of 1871 or any enactment thereby repealed. Neither article 142 
of Act I X  of 1871 therefore nor article 141 of Act X V  of 1877 can 
help the plaintiffs. Article 142 of schedule I I  of Act IX  of 1871 
could not help them in any case, for it only applies to widows and 
does not affect the question of limitation in the case of persons 
claiming in succession to Katama Natchiar, whose estate was not a 
widow’s but a daughter’s estate. Article 141 of the present Lim
itation Act (XV  of 1877) extends the provision to the case of all 
Hindu and Muhammadan females, but that cannot help plaintiffs. 
But, in our view, neither of these articles apply to this case, ,

The Subordinate Judge got over the di^culty of limitation by 
treating the proceedings resulting in the withdrawal of original 
suit No. 7 of 1876 by Katama Natchiar as amounting to the 
creation of a fresh title by her in favor of defendants, and holds, 
therefore, that the cause of action to the first plaintiff’s father to 
sefc aside such alienation and recover the village only accrued on. 
Katama Natchiar’s death, and the present suit being brought 
within twelve years from that date is not barred.

Vv e cannot agree in this view of the effect of the withdrawal of 
the suit. A ll that is proved is that the Bani’s vakil presented a 
petition (exhibit F-1) to the Court, stating that the case had been 
compromised and asking that the suit might be struck off the file, 
which was ordered acoordingly (exhibit F-2). There is also some 
evidence that the defendants in that suit paid Ils. 1,300 to the 
Banii but they did not join in any application to the Court; and
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there is notliing to show that they acknowledged the right which Sankaiun 

the Rani asserted in the suit. On the contrary, it would appear, pbsiasami. 
from the vakil’s application (exhibit F -1), that the terms of com
promise were that they were to continue to enjoy the village at the 
same rent as before. The transaction would certainly not have 
been a sufficient acknowledgment of tJie Rani’s title to give a new 
starting point under the law of limitation, anCa Joi'Uorl it would 
not be sufficient to create a new title in the defendants and give a 
new cause of action to the Rani’s successors. To allow a mere 
withdrawal by a plaintiff, in which defendants did. not formally 
concur, to operate as the creation of a new title in defendant which 
gets rid of all c[uestions of adverse possession and limitation, 
would, we think, open a door to fraud and be contrary to all 
principles of equity.

It is argued, for respondents, that possession never was in fact 
adverse to the zamindari because pornj)2 îr- was always paid, and that 
therefore the question of linaitation does not really arise. The 
answer to this is] that possession of a limited interest in immov
able property may be just as much adverse, for the purpose of 
barring a suit for the determination of that limited interest  ̂ as 
is ad-verse possession of a complete interest in the property to bar 
a suit for the whole property— see Madhara v. N araym a  (I),

As we hold that the plaintiffs’ suit is barred by the law of 
limitation, it is unnecessary to decide the other questions raised 
in this appeal.

W e must reverse the decree of the lower Court and dismiss 
the suit with costs throughout.

(1) 9 Mad,, H i.  '
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