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was out of possession, it was open to him ta sue for such possession

‘(other than exclusive possession the right to which had already

been negatived by suit) as he might be enmtitled to. And this
being so, we are of opinion that the subordinate court rightly
decided that the exceptional form of relief by way of perpetual
injunotion was mnot open to the plaintifis and that such relief was
rightly. refused to thew.

For the reasons already stated, howover, we dismiss the apposl
with costs.

APPELLATE CIVIL.

Before My, Justice Muttusami dyyar and Mr. Justice Best.
PARVATHEESAM (PLAINTIFF), APPELLANT,

v.
BAPANNA axp ormers (Drrexpaxrs), Responpmyrs.®

Civid Progedure Code, 3. 266— Dnascertained infevest in a parinership.

The plaintiff having purchased at an execution szle the intercst of the judgments
debtor in & partnership, of which the undivided father (deceased) of the judgment-
debtor had been a member, now sued the other partners praying that an account bo
taken and that the share of the judgmant-debtor be paid to him :

Held, that the execution salo was unot bad in law and that the present suit was
accordingly maintainable. Diwarika Mohun Das v, Luckhimoni Dast {(IL.R., 14
Cal., 384) dissented from. -

Arrran against the deeree of J. Kelsall, District Judge of Viza-
gapatam, in original suit No, 15 ‘of 1888, .

One Ramamurti, who died on 23rd April 1885, and tho first
three defendants, oarried on business in partnership. In February
1887, in execution of the decree passed in original suit No, 386 of
1885 against an vrndivided son of Ramamurti, the present plaintiff
became the purchaser of Ramamurti’s interest in the partnership.
The plaintiff in this suit prayed that an account of the late part-
nership be taken and that he be deelared entitled to receive such
sum as may be found due by the other partners to Ramamurti.

The District Judge held that “an uncertain sum-of money

“ which may or may not be payable by one member of a partner-

* Appeal No, 41 of 1859,
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% ghip to snother, cannot be attached and sold,” #nd accordingly
dismissed the suit.

" The plaintiff prefesred this appesl.

Bhashyawn Ayyangar ond Krishnasami Ran for appellant,

Bubramanye Ayyar for respondents.

Murrusayt Avvar, §.—It is contended for the appellant that -
Ramamurti’s inferest as a partner in the business which he had
carried on in pavtnership with defendants Nos. 1, 2 and 3 was
Hable to he attached and sold in exeeution, and that the Judge
was in error in holding that the court-sale was bad in law and
that Remamurti’s right to an account did not pass by it to the
appellant. I am of opinion that this contention must prevail,

* Prior to 1885 Ramamurti and defendants Nos. 13 traded
in jaggery in partnership at Chodavaram, and the former died on
28rd. April 1885, The purinership was therefore digsolved on
that date by his death, and his son became entitled to sue for an
account and to recover what might be found to be due to him.
In Febrary 1887 the appellant attached that interest and
bought it at the court-sale held in execution of the decree which
he had obtained against Bamamurti’s son in original suit No, 886
of 1885. Thereupon he brought the present suit as purchaser
against Ramamurti’s partners to ascertain and recover the balance
which might be found due to him upon the partnership aceount.
The Judge considered that the balance which was nnliquidated at
the time of attachment and sale, and which might possibly turn
out’to be nothing, was not saleable property within the meaning
‘of section 266 of the Civil Procedure Code. That the right to an
account is a vested and heritable interest, there can be no doubt.
Section 265 of Act IX of 1872 recognizes the right of a deceased
partner’s representative to apply for winding up the partnership
business, for an account being taken, and for the distribution of
the surplus according to the shaves of the several partners. Nor
is there any veason to doubt that, although a partner is not at
liberty to introduee a new partner into the firm without the con-
sent of all the partners, and thereby give him the status of a
partner, his inferest in the partnership may be legally transferred.
The effect of such transfer is that it is operative for all puTposes
but that of forcing him as a partner on the other partners without
their consent, the relation of partnels being one of mutual con-
fidence and fiduciary in its character. This is "clear from seo-
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tion 254, clause 3, and section 262 of the Indian Contract Act.
This being 50, it is not correct in principle to say that a partner’s
unaseertained interest in partnership business is not his saleable
property, or that a Court is not entitled to sell it, though he
himself can do so during his life. Itis argued for the respond-
ents that the sale of an unascertained interest may not fetch an
adequate price ab a public aunction, and that it is the practics of
the Courts of Chancery to ascertain first the quanfum of interest
which is to be put up to sale with precision, and then to proceed
to sell it. But it.is to be observed that the interest of an
undivided eco-parcener, though equally uncertain, is liable to he
sold jn exeoution. No also the right of redemption may be an
uncezrtain interest when there ave several incumbrances, and yet it

is sold in execution. Again, the right, title, and interest of a -

judgment-debtor may be uncertain in some cases, but it has not
been considered to bar ifs sale in execution. I think, therefore,
that the contention that a vested.interost is not saleable’ whenever
its quantwn is uncertsin and until it is made certain cannot be
upheld with reference to the provisions of the Code of Civil Pro-
cedure. There is a distinetion between such interest and a mere
expectancy or contingent or possible right or interest which is not
liable o be attached in execution {see section 266, eclause K).
In that case, there is no vested right of property upon which the
‘attachment ean operate when it is made, and no futare right nor
mere possibility can he attached by anticipation. But the interest
of & partner is one growing out of a pre-existing cortractual
‘relation, and though, under certain eircumstances, it may turn out
infructuous in corimon with several ofher recognized forms of
saleable property, it does not on that ground eease to be saleable

propelty. That this is the proper construction to he put upon -

section 266 is clear from the observations of the Privy Couneil in

Deendyal Lal v. Jugdeep Norain Singh(1). The question in thaf -

case was a5 to the rights of an execution ereditor and of a
puxchaser at an execution sale in regard-to the interest of an
undivided co~parcener in a Hindu family and.it was held that

such interest was linshle to be attached and sold, In stating the .

ground of decision, their Lordships of the Privy Couneil observed
as follows :—Tt is sufficient to instance tho seizure and sale of a

(1) L.R., $ T.A., 247,

Parva-
THEESAM
2.
BaApanv¥a.



Parvie
TUBRAAY
v,

Bapazva.

450 THE INUIAN LAW REPORTS.  [VOL. Il
é

“ghare in & trading partnership at the suit of a separute oreditor of
% one of the partners, The partner could not have himself sold his
“ghare 50 as fo introduce a stranger into the firm without the
“consent of his co-partners, but the purchaser at the execution
“gale acquires the intevest soid, with the right to have the part-

“ nership acconnts taken in order to ascertain and realize its value.
“ The same principle may and ought to be applied to shares in

“g joint and undivided Hindu estate.” In this econnection, the
pleader for the respondents draws our attention to the decision
of the Judicial Committes in Syud Tuffuzsool Hossein Khan v.
Rughoonath Pershad(l). The particular interest attached in that
case was, a8 observed by the Privy Council, not an unliquidated
demand ex contractu nor an antecedent; share of the existing assets,
but an uncertain future right which was to come into existence
under a future award, the terms of which depended on the exten- -
sive discretionary powers conferred upou certain arbitrators. Far
irom this decision bemg an authority in support of the respond-.
ent’s contention, it appears to me to illustrate the distinction

" between a possible future intevest and a vested interest.

As to the case of Karimbhai v. The Conservator of Forests
(2), it is not in point, and, so far as it goes, it recognizes the
right of the purchaser to the partner’s share in the assets.”

As to the decision in Akt v. Abbott and Crump(8), which
seemns to: support the respondents’ contention, it is to be observed
that it is the decision of a single Judge and ecannot prevail against
the authority of the Privy Council. As to the decision of the
Divisional Beneh in Duwarita Mohun Das v, Luckhimoni Dasi(4), it
purports to proceed on the decision of the Privy Couneil in -Syud
Tufussovl Hossein Khan v. Rughoonath Perehad(1), but it appears

-4p me not sufficiently to recognize the distinetion botween a-sale-

sble mteleut which might turn out to be infructuous under certain
vireumstaiiveg \and a mere expeotanoy or possibility. The reason-
ing of the Privy. Oounul in Decndyal Lal v. Jugdeep Narain
Singh(b), was not cousidered in that decision. The contention for

the appellant is, in my Jud\g\m\entrwund in principle and supported
by authority.

() 18 MLA, 4. (4 LLR., 4Bom, 22 (3§ 6 Beng. Lm
(¢) LY.R., 14 Cal., 384, (6) LLR,4 LA, 241
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The next objection argued befére us is as to limitation,
Ramamurti died on 23rd April 1885, and the plaint was presented
on 26th April 1888, It appears that the Court was closed for the
annual recess from 23rd April, but that arrangements were made
and duly notified for the reception of plaints on every Monday
and Thursday during the recess. There is an endorsement on the

plaint. apparently by the Sheristadar of the Court that Monday

the 23rd April was a local holidey and that the plaint was
presented on the 26th idunm. It is conceded that, if the 23rd April
were a local holiday, the suit would be brought in time, buf it is
gontended that the endorsement is not sufficient legal evidence.
I consider it desirable to ask the Judge to ascertain whether the
28rd April 1888 was a local holiday and the Court was closed on
that day.

I would set uside the decree of the Judge and remand the case
with the direction that the Judge do re-try the issue as to limita-

tion with reference to the foregoing remarks, and that if he comes'

to the conclusion that the. suit is not barred, he do proceed to
dispose of it on the merits.

Costs hitherfo incurred will be pmvzded for in the revised
decree.

Brst, J.—1 concar.

APPELLATE CIVIL.

Befors Mr. Justice Mattusami Ayyer and M. Justios Best,

NARASIMMA avp ornges (DEFENDANTS), APPELLAMB,.V
‘ [N
MUTTAYAN ‘Jum ormers (Pramvrrees), Rmpozmnms.*‘

Limitation Act——dﬂé XV of 1877, 5. 14~Euelusion of tiwme. Qf proossding with suit
bond fide—Oass of like mrtm-c

_ Of six persons in’ whom was vested tho obhgee 5 mtereat under & hypothacation
ond, three brought a suit upon it ina District Court and the other thres. brought &

similar suitin a District Munsit’s Court fo recovar, with interest, their raspactive

shares of the sum secured.. The former suit was dismissed as not being maintains
ablo and the Iatter was withdrawn, The present swit was brought by all six: -

* Appesl No. 71 of 1889,
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