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view I  take of the proper oonstrtLction of the will it is necessary 
to consider this point. There can. be no douTbt that as testator’s 
wife by repute first defendant is sufficiently indicated by the will, 
and the bequest to her is good in the absence of any suggestion 
that there was any fraud upon the testator in the matter of her 
former marriage. It is clear that he was fully cognizant of all 
the facts about it. .

The costs of all parties to be taxed as between attorney and 
client will come out of the estate.

Branson and Branson—Attorneys for plaintiff.',
Oarr—Attorney for defendant No. 1.
D. Grant—Attorney for defendant No. 2.
Wilson and King—Attorneys for defendants Nos. 3 and 4.
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MADRAS BTJILDINa COMPANY (P l a in t if f s ), 1890. 
April SO,

EOWLANDSON a n d  a n o t h e r  ( D efe n d an ts ) . '•

Trannfcf o f Property Ae4—Act I V  o/lSS2, ss. 78j 101— Fi'ioritij of 'mrtgages— 
Q-ross negligence—Eatingnlshnent o f oMrges—Megistrat'wn A ct—A ci I I I  o f  
1877, ss, i2,~Notisc hj registration.

In a suit for declaration of priorities of mortgages and for foreclosiu'e, it 
appeared tiiat tie  mortgage premises were mortgaged to defendant No. 2 in 
1879 and to the plaintiff in 1883, and again in 1884, and were conveyed aljsolutely 
liy the mortgagor to defendant No. 3 in 188G. The mortgagor executed a rent 
agreement to the plaintiff on the occasion of each of the mortgages of 1883 and 
1884. '^^heahoye mortgages were regiatered, hut the, plaintifl; and defendant N*o. 
2 had no actual notice at the date of their mortgage and conveyance, resx^eetively, 
of the previous incumbrances. The plainti:^ received the title-deeds to the estate 
from the mortgagor on the execution of the mortgage of 1883 ; defendant No. 2 
alleged that he had held them under a prior incumbrance ■which was consolidated 
in the mortgage of *1879, and that previous to the execiition of that mortgage the 
mortgagor had obtained them from him for the purpose of obtaining a Oolleotar’s 
certificate and had told him that the Collector had retained them, in order to 
account for their not being replaced^ Ms custody :

SeU  (apart from the question whether the mortgage of 1879 had been extin
guished by the conveyance of 1886), that the conduct of defendant No. 2 in
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StoEAS peroniitiiig' ihs title-docds to remain in iho possession oi iho mortgagor amoimted 
B u ild in g  C o .  to gross negligence within the meaning of Transfer of Property Act. s . 78, and 

that the registration of the mortgage to defendant No. 2 did not aliect the plaintiff 
' with, constructive notice of its existence, and that accordingly the siihsequent 

mortgages to the plaintiff wero entitled to priority.

S u it  "by the plaintiff company for a declaration of the priority of 
their two mortg’ages over a mortgage of December 1879, under 
which defendant No. 2 claimed to be interested in the same 
premises, and for foreclosure. The mortgagor, Mrs. Anne Smith, 
vrm an insolvent, and defendant No. 1 was the Official Assignee 
of Madras, and, as such, assignee of her etstate.

The further facts of the .̂ case appear sufficiently for the 
purposes of this report from the judgment.

The first five ̂ issues originally framed in this suit were as 
follows

(1) Did Mrs. Anne Smith execute to the plaintiff mortgage, *
and, further charge, and what is due ?

(2) Had plaintiff notice of alleged mortgage of 5th December
1879 at date of execution of their mortgages ?

(3) Was second defendant guilty of fraud or gross neglect in
allowing Mrs. Smith to remain in possession of the title-
deeds ?

(4) If so, did defendant No. 2 lose liis .j r̂iority y
(5) DidMrs. Smith execute in favor of second defendant mort

gage of 5th December J.879 ?
An additional issue was framed at the hearing as to the ques-' 

tion whether the alleged mortgage of 6th September 1879 was 
merged in, or extinguished by the subsequent conveyance by the 
mortgagor to defendant No. 2.

The Adwmte-General (Hon, Mr. Sping Branson) and 
JT. Brown for plaintiffs.

Mr. Norton and Mr, E. F, Grant for defendatit No. 2,
Gn-r, (0, miU.

J u d g m e n t .— This is a suit upon a mortgage, in which the 
defendant No. 1 is the Official Assignee, representing the estate oi 
the mortgagor, and defendant No. 2, another mortgagee of the same 
property, and the question arises between the plaintiff and the 
defendant No. 2 which of the two mortgage^ is to have priority. 
A  further question is raised by the fact that defendant No. 3, sub’- 
sequently to the date of the plaintiff’s mortgage, purchased the *
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property ali’eady mortgaged with Mm. The facts of the case, for Madras 
the most part undisputed, are these. It appears that the property 
suhject to these mortgages before 1878 Tbelonged to a Muhammadan So-vri,ANDsoK-. 
family. There is a Court certificate filed, in favor of two Muhamma
dans, dated 14th April 1874 The representatives of one of these 
two Muhammadans appear to “have mortgaged the property on 
the §th A.ugust 1876 to Agarchund, defendant No. 2. The same 
persons*on the 16th January 1878, with the coneuxrenee of the 
mortgagee, Agarchund, conveyed the property to the insolvent 
Anne  ̂Smith by name. The consideration for that conveyance 
being the amount due on the mortgage to Agarchund, and a further 
sum of Es. 3,600 payable to the vendors. These three documents, 
the Court certificate, the mortgage to Agarchund and the convey
ance to Anne Smith, together with the Collector’s certificate of 
1877, constituted the title-deeds at that time, and they all appear 
j:o have been handed over to Mrs. Smith in 1878. Defendant 
No. 2 says that Mrs. Smith executed two mortgages of the same 
property in his favor, one in February and the other in October.
These mortgages are not proved, except by the word of defeiidant 
No. 2 and his gumastah. The documents themselves are not forth
coming. In May 1878, Mrs. Smith obtained a mew certificate 
from the Oolleotor; on the 5th of December 1879 she mortgaged 
the same property to Agarchund. That mortgage is said to have 
been in consolidation of the two prior mortgages of 1878 ;* but 
it is noticeable that there is no recital of these prior mortgages.
On the 10th of October 1883, Mrs. Smith applied 'to the plaintiff 
for a loan, and her req̂ uest was complied with, and money was 
advanced to her in or about the month of October or later to the 
extent of Rs. 10,000 upon the security of a mortgage of the 
property. In that mortgage she purports to deal with the pro
perty as unincumbered, and she does not disclose Agarchund's 
mortgage of 1879. The same day the plaintiffs took a rent 
agreement from her. In August 1884, the plaintiff advanced a 
further sum of money, and a further charge was effected to secure 
it, and again a rent agreement was taken from the insolyent.
When advancing the money on the mortgage of 1883, the 
plaintiffs’ • officers obtained from the insolvent the three title- 
deeds which I  have already mentioned, namely, the Court* certi
ficate, the mortgage to Agarchund and the conveyance to the 
insolvent. No Collector’s certificate was handed over to the
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H a b e a s  plaintiffs, an(i no searoli was made by the Company’s officers 
BriLDiNs Co. Registration Offi.ee, In 1886 a suit was broiiglit "by
Eowlaniisok. Agarehund against tlie insolvent upon liis mortgage. The suit 

was withdrawn on Mrs. Smith consenting to sell her property, 
which she did hy a conveyance of the 19th August 1886. Apart 
from the question whether  ̂ the plaintiffs had notice of Agar- 
ohimd’s rhortgage by reason of its registration, it admitted that 
the plaintiff had no actual notice of Agarehund's mortgage, and 
it is equally admitted that Agarehund when he took this convey
ance in 1886, had no notice of the plaintiff’ s mortgage. These are 
the admitted facts of .the case. It is clear from the recital that 
the title-deeds of the property were not in Oetoher 1883 with the 
person with whom they should naturally have been, namely, with 
Agarehund, the mortgagfif ,̂ either he never obtained them when 
the mortgage was executed in his favor or he gave them up. The 
question then arises whether his conduct with reference to the 
title-deeds can be said to amount to fraud or gross negligence 
within the meaning of section 78 of the Transfer of Property Act. 
If there was such fraud or gross negligence, there can be no doubt 
that it was in consequence of that fraud or gross neglig^^nce that 
the plaintiffs were induced to advance money on the security of 
their mortgage. Now, several cases have been cited with regard 
to the question of what constitutes evidence of such fraud or neg
ligence as to deprive a first mortgagee of the priority which he 
ordinarily enjoys., In Northern Goimties of England Fire Insnrmur 
Company v. WMppil) is given a summary of the law on the 
subject at page 494 of the report. It is there said that the 
authorities justify the following conclusion “  that the Court will 
‘̂'postpone the prior legal estate to a subsequent equitable' estate; 

“  whether the owner of the legal estate has assisted in or oonnived 
“ at the fraud which has led to the creation of a subsequent equi- 
“ table estate without notice of the prior legal estate, of whicli 
“ assistance or connivance, the omission to use ordinary care in. 
“  inquiry after or ieeping title-deeds may be, and in some oases 
“ has-been, held to be sufficient evidence, where such*conduct 
“  cannot otherwise be explained.”  One of the cases which that 
passage referred to is the case of Hewitt and Lonsemore{2). There 
the law is laid down in these t e r m s T h a t  the legal mortgage is
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“  not to be postponed, to a prior equitable one upon the ground of iiadkas 
Ms not baying got in tbe title-deeds unless there is fraud or gross 

“  or wilful negligence on bis part, and tbe Court will not impute Rowxawdson.
fraud or gross or wilful negligence to tbe legal mortgagee if be 

“  bas loHci jidc inquired for tbe title-deeds and a reasonable excuse ,
“  is given for tbe non-deli-very of them to him. But tbe Court will 

impute fraud or gross or wilful negligence to tbe mortgagee 
“  if be omits all inquiry as to tbe' deeds.”  Now tbe question then 
is whether there has been given by Agarehund a reasonable 
explanation for bis not having these title-deeds with l^im. His 
explanation is that he did obtain the title-deeds when bis first 
mortgage of January 1878 was effected in his favor, but that be 
gave them up a month or two afterwards, in order that Mrs. Smith 
might obtain a Collector’s certificate. He says that she required 
them for that purpose, and for that purpose he gave them to her.
She did obtain the Collector’s certificate in the month of May, and, 
on Ms asking her to give up the title-deeds wliich she bad taken, 
be was told that the Collector had retained them. • He got the new 
certificate, but he never got tbe title-deeds which he bad given iip 
in’ the early part of tbe year; All this happened in 1878, some 
months before the mortgage, now in question of 1879. As far as 
the mortgage of 1879 is concerned, it is admitted by AgareMmd 
that he never had the title-deeds at all. Assuming that it is true 
that there were these two mortgages, of which, as I baye said, 
there is no evidence except his own statement and that of. his’ 
gumastah, and assuming that on the first mortgage being executed 
be obtained these title-deeds, there is no evidence whatever that he 
ever bad the title-deeds in connection with tbe mortgage of 1879.
It appears to me to make very little difference whether the case is 
one of a man who never bad the title-deeds or a man who had 
them and subsequently gave them up. In either case he has to 
show some reasonable excuse for his conduct. I must find that the 
explanation given is not a reasonable one and that the defendant 
No, 2 bas failed to show them that be hona Me made inquiries for 
the title-deeds and that a reasonable excuse for not’ delivering these 
to him was given to him. It appears to me absurd to suppose that 
defendant No, an experienced sowcar, can really have believed 
Mrs. Smith when she told him, if she ever did tell him, that the 
Collector was in the habit of retaining the title-deeds which had 
been lodged with him for tbe purpose of issuing a new certificate.
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T\r um';i  ̂ therefore, ol opinion that Agarehund lias failed to explain 
Btin.raxfi Co, satisfactorily his conduct with reference to these title-deeds, and 
Kowlatoson. on the authority of the cases I have cited, I must find that he 

has been guilty oi such fraud or gross negligence as to entitle 
the plaintiffs to the heueflt of section 78 of the Transfer of Pro
perty Act.

I>ufc another question has been raised by the defendant. It is 
said that the plaintiffs 'had notice of the prior mortgage of Agar- 
chund. If that notice was prOYed as a matter of fact, I  apprehend 
there oau,be no doubt that section 78 would have no application. 
It is not proved as a matter of fact, but it is argued that notice 
is to be assumed because tlie prior mortgage to Agarchund was 
registered and might have been discovered by the plaintiff’s officers 
had they taken the trouble to make a search. It is contended 
as a matter of law that the registration of a document conveys a 
notice to all subsequent purchasers and reliance is placed on the 
authority of some Bombay cases, and also on some observations made 
in the case of Kettlewell t, Wcitson{I). Now as regards the Bombay 
cases, I  am of opinion that they do not justify me in holding that 
such effect ought to he given to registration. Professedly the 
opinion of the Bombay High Court in LaMmmdm Savupchand v, 
Dc(srat(2) is founded on its own judgmonts and on the doctrine 
obtaining in America only. It is admitted tliat neither in Eng
land nor in Ireland is it held tbat mere registration can amount to 
notioe to subsequent purchasers. Besides the authority of these 
and other cases referred to in the judgmentj there is, as far as I 
have learnt, no authority in this country to the effect that regis
tration operates to give notice to subsequent purchasers. This 
absence of authority appears to me a strong indication that the 
doctrine does not obtain here, and there is further a negative 
authority on the point.in the case referred to in the arguments 
of Iladras Hindu Union Bmih v. VimlmimngiahQi)  ̂ in which the 
prior document was registered, and yet no point with regard 
to notice was taken. The case of Ketthwell v. JFalsou(l)—I am 
also of opinion has no application to the present facts. That is 
a case in which the contest was not between the legal mortgagee 
and a later mortgagee, but between two persons haying merely 
equitable titles. In th t̂ state of things mere negligence on the
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part'of one or the other would have the effect of turning the scale jUdbar 
against him. It may well he that here in a like case, for instance, 
supposing the contest to he between one claiming a lieu for H o w l a n u s o n . 

unpaid purchase money and an equitable mortgagee, omission 
to search the register would he imputed as negligence with the 
consequence of postponing the claim of the party guilty of it, hut 
it does not follow that the party guilty of such omission can he 
treated as having had notice and therefore precluded from assert
ing the priority to which he is otherwise entitled. For -these 
reasons I  must decline to hold that in point of law the plaintiff . 
had notice of Agarchund^s mortgage of 1879.

It is unnecessary to express any opinion on the additional 
issue with regard to which the contention on the part of the 
plaintiffs was that inasmuch as Agarchuud when taking the con
veyance was unaware of the plaintifi^s mortgage and hopeless of 
realizing his money by his own mortgage, no other intention could 
be attributed to him than that of extinguishing his “mortgage.
The question must be taken on the construction of the last words 
of section 101 of the Transfer of Property Act, and I would only 
observe that if those words demand the adoption of the plain
tiffs’ contention, it would seem to follow that a purchaser without 
notice is now in the position ^occupied by a purchaser with 
notice imder the rule in Toulmbi v. Steere{l)^ or in a less favorable 
position than such purchaser. In my opinion the plaintiffs are 
entitled to a finding in their favor on the 1st, 2nd, 3rd and 4th 
issues and consequently to a decree in the terms of the plaint 
Defendant No. 3 must pay the plaintiffs’ costs.

Bramon ^  Branson, Attorneys for plaintiffs.
Ohcmpion Sf Short, Attorneys for defendant No. 2.
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