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for he was found to be colluding witli tlie claimant, the present 
defendant No. 2. We think , it is not shown that plaintiff’ is 
barred by article 11 of schedule I I  of the Limitation Act. The 
District Judge finds on the eviidenoa that the house is the property 
of plaintiff and not of his mother, defendant No. 2. That he says 
that his conclusion is the same as fchat of his predecessor in the 
Court does not make the finding on the evidence leas binding in 
second appeal and upon that finding his decision is correct.

The fifth ground of second appeal appears to be founded on a 
inistake. We understand the case of the two brothersj the plaintiff 
in this suit, and the plaintiff in original suit No. 119 of 1888, to 
have been not that they divided the houses, but that they built the 
houses and that each took one as his share. But whether this be 
so or not, no question was raised by defendant No. 1 as to the 
plaintiff being only entitled to half of the house and we cannot 
allow that plea to be set up for the first time in second appeal.

.The second appeal fails and is dismissed with costs.
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Before Mr. Jusfiee Muitummi Ayijar and Mr. Jmtke. Shephard.

SEOEETAEY OF STATE-EOE INDIA (D e p e n d a n t  N o. 14), 
A p p e l l a n t ,

1889-. 
October 14, 

November 11. 
1890, 

March 18.
KADIRIKUTTI and  others (P laintiffs  and  D efendants 

Nos. 4 AND 5), R espondents.

Am'stion—Alluvion—Tidal nmigabh rirer— Cause and mtiire of mnation 
iri high water line.

The rules of EnglisL. law, according to wMch the rights of the Grovra or of 
riparian owners to aocretions caused l)y alluvion are determined ■with reference to 
the character of the river and the manner in which the accretion is occasioned, are 
applicable in British India unless excluded hy enactment or local usage.

Accordingly, where a rapid variation in the natural high water lino of a tidal 
navigable river in Malabar had been caused by acts unlawfully done by the tenants 
of the riparian owner:

,JSeld, that the Crown was entitled as against the riparian owner to the accretion 
caused by such Yariation,t

«  Second Appeal No. 7 of 1889.
t  Compare Mrth Shore Muiltoa'y Compant/ v. Piow, L|.E. U , App. Oas., 613, 

[Eeporter's note.]



Secbbtaby Second a p p e a l  against tlie decree of A, P. Cox, Acting District 
mê Lndu of North Malalbar, in appeal suit No. 522 of 1887, affirming

the decree of J. A. deEozario, District Mmisif. of Pynad, in 
K a d im s o w  suit No. 81 of 1886.

Suit to recover possession of certain land, of which part'was in 
the possession of defendants Nos. 1—13, under an expired demise 
from the plaintifis’ kamavan, and part (consisting of accretions to 
the land, tho siihject of tlie aboye demise, resulthig from recession 
of a rivei) was in the possession of Q-overnment.

The District Mnnsif passed a depree as prayed, and his decree 
was affirmed on appeal by the District Judge.

The Secretary of State (defendant No. 14) preferred this second 
appeal.

The Goveniiiieiit Pleader (Mr. Powell) for appeUant.
As far as this Presideacy is conoerned, this case is one of jSrst 

impression. Many oases have arisen in Bengal both as to new 
formation by the process of alluvion and as to reformation after 
dilnviation; they were all, however, governed by the Bengal Reg­
ulation X I of 1825, which proceeds on the assumption that* the- 
beds of navigable rivers are the property of the Crown. See 
Felix Lopez v. Madchn TIki1xOO}'{1)̂  Pahahcan Singh v, Maharajah 
Muhemir Bukhsh Singh, Bahadoor(2)^ and compare JBabau Maycivha 
V. Nagit 8hrcm(eha(S). In Doe d. Seehhristo v. The Had India 
Gom;pamj{4̂  ̂however, the Privy Council lay down in general terms 
the proposition that the Bast India Company, as representing the 
Indian Govermnent, had a freehold estate in the beds of navigable 
rivers in India, apparently regarding it as a proposition applicable 
to the whole country unlimited by any question of custom and 
independent of any evidence as to the assertion of the right. In 
deciding that appeal, the Privy Council referred to, and ;wore 
guided by, the common law as to the right of the Grown in such 
property in England; and that is the course which the Lower 
Courts should have adopted here. The judgment of the District 
Court in the present oase_, however, would imply that tlie Crown 
has no such right in Malabar, because it has been held that the 
Q-overnment has no right to waste there: whether or not the 
decision referred to goes further than to establish that the Gov­
ernment has not the same right to waste lands there as el06where
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in India, it cannot affect its rights as regards rivers or tlie Secretaey 
foresliore. And the DiB’triet Mnnsif has suggested the Hindu fqê n̂dia 
common law as a guide to a decision, hut a rule which recog-

°  . IvADIWKUTTI.
nized as owner the first person who 'made a beneficial use of the 
soil would be impracticable and would be the cause of endless 
confusion.

According to the English law, the soil of the sea estuaries and 
of navigable rivers is primd facie the property of the Crown (see 
Sale (le jure Maris, pp. 12, 25) and Makomsoii v. 0 ’Dea{l). See 
also Gann v. Free Fishers of TJldtstabIe{2), Lyon v. Fishmongers’
C o m p a n y in ŵ hich it was laid down as an axiom that the 
soil of tidal navigable rivers was jmma facie the property of 
the Crown. To determine the line of demarcation between the 
pro|)erty of the Crown in such rivers and the property of the 
riparian owners, the rule is that up to the line of medium high 
tides throughout the year the soil vests in the Crown. See 
Attorney-General v. CIiamhers(4:).

The principle according to which the results of alluvion or 
imperceptible accretion are given to the owner of the lands adjoin' 
ing the sea estuaries and tidal rivers appears to be inapplicable to 
oases where the original boundary line between the shore and the 
land can be made out clearly by mai’ks or otherwise. In such 
cases no reason can be assigned why the Crown should be deprived 
of its property, see per Lord Chelmsford in 'Doe d. SecMristo 
V. The Mast India Comi)any{b). The case should probably be 
remanded for completer findings as to the character of the river, 
but in any case the plaintiff here cannot be said to have estab­
lished the title set up by him.

Sankara Menon ( Bashymn Ayyangaf with him) for respondents 
Nos. I  and 2.

The plaintiff is entitled under the common law of England as 
a riparian owner to the property in the soil of the river bed up 
to the middle line. Angel on "Water-courses, p. 16. He can also 
rely on the rules stated in 2 Blaokstone, 2^2, that where alluvion 
is so gradual as not to be perceived as it progresses, the proprietor, 
whose bank on the river, is increased, is entitled to the addition— 
see Serattoii v. Brown(Q)f Hull and 8elhj By. Oo.{l), The King

(1) 10 H.L.C., rj93. (2) 11 ft.L.C., 192.
{3) App. Oa., 662. (4) 4 De Gex. M. & G,, 206.
(5) e 267. . (8) 4 B. & 0.. 485. (7) 5 M. & W ., 327-
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Secretary V. Lord Yaf'boroiigJi{l). But in Malabar all the soil belongs to 
PoatomA owners, Secretary of Siaie v. 'Vim Rayan{%)^ and see

 ̂ Sir 0. Turner’s Miniite, p. 23; so the Crown has not the right 
' claimed, and the plaintiff should succeed as owner of the land to 
which the land in question has hecoine annexed.

Even, if it is conceded that the case must be governed by the 
English law, and that the first of the above rules does not apply 
where the river is a public tidal navigable river, still the appellant 
cannot succeed, for he has not proved its navigability, &o. ' As 
to navigability, it is a question of .fact, see (Jhimhr Jakah v. Ram 
Ohurn Mooherjee{d). A  public navigable river is a river which is 
actually navigable, and in which the tide ebbs and flows ; all other 
livers on which navigation is carried on are private rivers over 
which the public have acquired a right or easement of navigation, 
see per Benmin, C.J,, in Ma/jor of OoklieHter v. Brooke(4:), Home 
V. Mackende[^), Coulson and Porbes on the Law of Water, p. 58, 
Moreover a river may be public and tidal in part only, see Bickett 
V. lfoivis(6), Hargream v. DHklams{1), Bmtoic v.- Oomican{B).

Though the flus and reflux of the tide is prunS, fade evidence 
that a river is navigable, it does not necessarily follow that because 
the tide flows and reflows in a particular place that tho river is 
therefore a public navigable river althoagh of sufficient sixe. The 
importance to be attached to that circumstance* must depend on 
the nature and situation of the channel. The best evidence ia 
the actual user of a tidal river for navigation by the public, but 
even such evidence will not suffice if the user is only temporary and 
by small boats. The King W Mountagucî d)̂  Chmider Jalmh v. Uam 
Churn Mooh'rjee{2>).

Assuming the navigability, &c., of the river, - still land gained 
from it by alluvion or gradual accretion goes to the owCer of 
the adjoining land. Attorney-General v. GhamMrs{\(^), 2 Black- 
stones’ Commentaries, 262, Hunt’s Law of Boundaries and Fences, 
p. 30. Moreover, the rules that hold good as to accretions arising 
from natural causes seem equally applicable to oases of aooretions 
resulting from artificial causes or from causes partly natural and
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p a r t ly  a r t ific ia l, so  lo i jg ,  at a n y  .ra te , as th e  p e rs o n  c a u s iu g  th e m  Se c k b m it  

lia s  m e r e ly  e x e r c is e d  th e  l a w f u l  r ig h ts  o f  p r o p e r ty ,  a n d  h a s  n o t  

s^ihiised th e m  w it h  th e  so le  o r  e x p re ss  v ie w  o f  e n c r o a c h m e n t  — see   ̂ «’•
IlADlBlKUTTI*

per Lord. Chehmford in AUornei/^General v. Ckamherj (̂l)  ̂ Doe d.
Seeblcmto v. The Sast India Oo)Hpmii/(2). Compare also Foster v.
Wri(jht{^).

Goi'inda Menoit, for respondents Nos. 3 and 4.
Mr, PoiueU in reply.
J u d g m e n t . — The question t o  he decided is whether t h e  strip 

f)f land designated as item No. 1 in the plaint is' the jenm property 
of the plaintiff or whether it belongs to  the G-overnment.

This question is raised in a written statement filed on hehalf 
of the Grovernment, in which it is alleged that this strip of land 
belongs to G-overnment by reason of its having been artificially 
reclaimed from the bed of a navigable river, and that even if 
it were a natural accretion (ŵ hich it is not) the property in it 
nevertheless vests by local usage in the State. The District 
Munsif without recording aiiy opinion as to the character of the 
river,* finds that the land was an accretion gradually formed from 
the river bed and brought about by artificial means which he 
explains. He rules, as a matter of law, that such accretions 
belong to the riparian owner, and not to G-overnment, and he 
further holds that no local usage was proved whereby such accre­
tions became vested in the State. The District Judge treats the 
claim of G-ovemmenfc as one founded solely on custom, and agrees 
with the District Munsif in holding that the custom was not 
proved. . He considers that the fact that Grovernment has no 
claim to waste lands in Malabar renders the claim of Government 
most* questionable. With regard to the character of the river, 
and th@ means by which and manner in which the accretion came 
to be made, he records no opinion. Before dealing with the facts 
of the case, as to which it was complained in the argument that 
there were. no sufficient findings, it may be well to state the 
principles on which the rights to soil gained from a river by 
accretion are determined.

According to English law the general rule has always been 
that laid down by Jnstinian :— “ That grotind which a river has 

added to your estate by aUuvion becomes your own, by the law
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K at)Ib ik u t x i .

SECRErABY “  of nations. And that is said to be alluvion wliiclx is added so 
roa Î DiA gradually that no one can jiaige how much is added in each 

“  moment of time.” Justinian’s Institutes, lib, II, tit. I, 20t 
Speaking of “  lands gained from the sea, either by alluvion, by 
“  the ■washing up of sand and earth, so as in time io make terra 

; or by dereliction, as when the sea shrinks back below the 
“  usual low water mark.” Blaokstone says, “  in these cases tlie 
“ law is held to be, that if this gain be by little and little, by 
“ small and imperceptible degrees, it shall go to the owner of the 
“ land adjoining. For de minirms noii cimit lex: and, besides, 
“ these owners being often losers by the breaking in of the sea, or 
“ at charges to keep it out, this possible gain is therefore a reoi- 
“  prooal consideration for such possible charge or loss. But if the 
“  alluvion or dereliction be sudden and considerable, in this case 
“  it belongs to the King; for, as the King is lord of the sea, and' 

so owner of the soil while it is covered with water, it is but 
“ reasonable ho should have the soil, when the water has left 
“ it dry.”  (Blackstone’s (Jommentaries, Volume II, p. 262; 
Stephen’s Commentaries, Volume I, edition of 1863, p. 457.) 
The principle on which this rule as to gradual accretion rests 
is founded as well “ on the necessity which exists for some such 
“ rule of law for the permanent protection and adjustment of 
“ property ” as “ on the impossibility of identifying from time 
“ to time small addition to or subtraction from land caused by 

the constant action of running water.*’ In re ffull and Selhy 
By. Co.{\)> Foster y. Wright{2).

!Pxom the passage cited from Blaokstone it further • appears 
that the Grown is regarded as owner of the land covered by the 
sea, and that to the Grown therefore belongs land which, is gained 
from the sea by sudden dereliction or alluvion. What Is true 
with regard to the sea is equally true with regard to tidal navi­
gable rivers. The ownership in the land between the ordinary 
high and low water marks is vested in the Grown and subject to 
the user of the public for purposes of navigation and otherwise. 
Gann v. M'ce Ms/iers o f WMtstable{3).

The theory is that such lands are not capable of ordinary 
cultivation and occupation, and so in the nature of unappropriated 
soil; whereas lands that are only covered by extraordinary tides
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being for tL.e most part clrj are or may Ije oapalble of cultiyation. Skcretary 
See AUormu-General v. Chambers(l). The rule laid down in tliat poifiKDu, 
ease was tliat tlie extenb of tlie Crown’s riffht to the sea-shore ®-

K̂ ADIE.IKU'TXZ
landward is prlmd facie in the absence of particular usage limited 
hy the line of the medium high tide between the springs and the 
neaps. The rule referred to by the District Mnnsif according to 
which the riparian proprietors are entitled to the bed of the river, 
ad medium fihim, is not applicable in the case of navigable rivers 
in which the tide flows and reflows. It is a question of fact 
whether any particular river is a tidal navigable river. A  river 
may be tidal and yet not navi*gable, but the fact that it is tidal 
has been said to be primd facie evidence that it is navigable.
Eegard must, however, be had also to the nature and situation of 
the channel, its depth at diferent periods of the tide and the use 
that has been actually made of it in order to determine whether it 
is a navigable river. See The King v. Morttagiu>(2).

There seems no reason to doubt that the principles above 
indicated are the principles according to which the law must be 
administered in British India in the absence of local usage or 
statutory enactment to the contrary. The rule that the Grovern- 
ment is the owner of the soil in the bed of a navigable river up 
to high water mark is recognized in the Regulation X I  of 1825, 
see Zojjes v. Maddan ThaJcoor(S), and it was further re- 
oognized by the Judicial Committee in the case of Doe d. Seebkisto 
v. T/ie East India Gompmi/(i). Nor is there any ground for the 
contention that this rule is inconsistent with the law prevailing in 
Malabar with regard to ownership in land. It is true that there 
is no presumption in Malabar that waste lands are the property of 
G-overnment: but land covered by the water of the sea or of a 
tidal river is not within the category of waste land, for as land it 
is incapable of occupation and, whoever may be the owner, it is 
subject to rights of user by the] public. I f this is so, and if the 
neighbouring jenmi is not the owner of the land as long as it 
remains covered with water, on what principle should it be held 
to belong to him when by some sudden recession of the water it 
becomes dry land? Any principle on which the jenmi’s title to 
such land so gained from a river can be supported would be 
eq̂ nally applicable to land similarly gained from the sea and even

(1) 4 De Gex. M. & a ., 206, 218. (2) 4 B. «  0., 598.
(3) 5 Beng'. L.R., 527. (i) 6 267.
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V .

K A D im S .U T T I .

SECRETARY to an island formed in the sea. It i3 difficult to believe that 
PoifTNDiA private rights to such land can have grown up among a 

people like the inhabitants of Malabar given to agricultural habits 
and possessed of a strong feeling of horror and aversion towards 
the sea and the navigation of it. Otherwise it might be conceiv­
able that such new and unoccupied land should belong* to the first 
occupant or to the sovereign by a title similar to title by escheat— 
Collector of MtmUpatam v. Qamlif Vencata NammcqKih^l) ; but 
on what principle the neighbouring owner should be entitled 
to it has not been explained. In oar opinion there is nothing in 
the system of property as recognized in Malabar to displace the 
rights of the Crov/n as they are ordinarily understood. On the 
contrary the evidence indicates a recognition of those rights in 
recent times ; and in the grant traditionally recorded to have been 
made by the Brahmans to Keralan. are enumerated among other 
sovereign rights the regulation of the beds of streams and 
accretions from the seas,”  Malabar Manual, Volume I, p. 226.

On the assumption then that we have to apply the principles 
which we find in the English books there are two matters to which 
regard has to be had in order to ascertain whether in the case of a 
given accretion from a river the property in it vests in the Crown. 
There is the character of the river to be considered, and the manner 
in which the accretion is occasioned. On. the former of these matters 
Ave have already made some observations, and concerning the 
latter we have noted the distinction between an accretion which 
is gradually and imperceptibly produced, and one which is sudden 
and considerable. The right of the owner, and therefore, in the 
case of a tidal navigable river, of the Crown is not lost where 
the alluvion o f dereliction is of the last-mentioned character. It 
was argued on the respondent’s behalf that provided the^accre- 
tion in this case was gradually made, as appears to have been the 
opinion of the District Munsif, it was immaterial whether it was 
produced or accelerated by artificial means adopted by or on behalf 
of the respondent. Subject to a proviso which will be hereafter 
mentioned this position is correct and is well supported by 
authority. So long as the accretion has been slow and imperceptible 
in its progress so that it could not be marked from day to day, 
but only at the end of some considerable period of time, the rale
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in favor of tlie riparian owner is applicable notwithstanding that S e c r e ia u t  

the accretion may have been brought about by operations con- 
ducted by him lawfully on his own lands or by neighbours on their 
lands—AUorneij-General v. Chaml)en{l), Doe. d. Seehhristo v. The 
East India Company(2). In the latter case the Judicial Committee 
observes “ a question of law was raised whether supposing the 
“  accretion (granting it to be gradual) was one which had been 
“ contributed or even purposely contributed to, by the act of the 
“  defendants, that would not take the matter out of the ordinary 
“  law with respect to the accretion. The Court below thought, and 
“  we think rightly, that that made no difierence. If there were a 
“  gradual accretion which wa.s not denied, it was one which would 
“  be dependent on ordinary law.” This passage might at first 
sight seem to justify the contention that a riparian proprietor was 
at liberty to employ any moans to promote the formation of soil 
on his own bank and thus to transfer to himself part of the bed of 
the river. But an examination of the facts of the case will show 
that no such point was decided. It was found as a fact that the 
defendants in the case, the East India Company, were the owners 
of the land adjoining the high water mark, and that in construct­
ing a road and works protecting it along the bank of the river 
the Company were acting within their rights. Being the owners 
of the land to which a gradual accretion was made, they w'ere 
necessarily owners of that accretion, which moreover was * gained 
from the bed of the river which itself was vested in the East 
India Company. This case therefore is no authority even for the 
proposition that a deliberate intention on the part of a riparian 
owner to produce an accretion and adoption of means to that end 
are immaterial in considering whether the accretion so gained 
belongs to him or not. In ̂ the 4ater case of Attorney-General v. 
Chanihers{X), the Lord Chancellor did not entertain that opinion, 
for after saying that the rale with regard to accretion is not affected 
by the nature and character of the operation employed to produce 
it, he observes that, “  of course an exception must always be 
“  made of cases where the operations upon the Iparty’s own land 
“  are not only calculated, but can be shown to have been intended,
“  to produce this gradual acquisition of the sea-shore, however 
“ difficult such proof of intention may be.”  If there is not only
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Seceetary proof of that intention but it also appears that the party has by 
roifl̂ DiA. acts done upon the laud below the high water mark

«'■ contrived to raise the bed of the river adjoining his own land,
' and thus endeavoured to appropriate to himself soil which is 

vested in the Crown, there can be no doubt that lie cannot 
daim the benefit of the ordinary rule with regard to accretions, 
To allow him to do so would be to allow him to take advantage 
of his own wrong. The proposition therefore that the means 
whereby an accretion is oooasioued are immaterial must be taken 
subject to the proviso expressed-in the judgment of the Lord 
Ohanoellor, viz., that it is by a lawful use of the party’s own land 
that the accretion is caused, Acts not coming within that cate­
gory done with the intention and result of annexing the soil of a 
public river are nothing else than acts of encroachment.

It is apparent from what has been already said with regard to 
the findings in this case that in neither of the Courts have the 
facts requisite for a detennination of the rights of the parties 
been considered and adjudicated upon. There were no proper 
issues raised with regard to the matters upon which the claim made 
on behalf of Grovernment woul.d rest. We must therefore ask the 
District Judge having regard to the observations above made to 
record finding's on the following issues:—

(1) Whether as far as the point near which the land No. 1
in the plaint lies the river Kottapuya is a tidal navig­
able river.

(2) Whether the variation if any in the natural line of high
water has at the same point been slow, gradual and 
imperceptible or otherwise.

(3) Whether such variation has been caused by acts unlaw­
fully done by the plaintiffs and persons claimingrunder 
them or otherwise.

The j)arties are at liberty to adduce further evidence.
The findings will be returned within three months from the 

date of the receipt of this order, when seven days after the posting 
of the findings in this Court will be allowed for filing objections.

In compliance with the above order the District Judge sub­
mitted the following finding

I  the first issue in the affirmative, and the second in 
“  the negative, and on the third issue I find that the variation 
“  water line has been caused by acts unlawfully done
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“  "by persons alleged “by the contending respondents (plaintiifs) to Secrbtauy 

“ be their lessees or tenants under their lessees.” FoifiN™A
This second appeal coming on for final hearing upon receipt of 

the shove finding the Court delivered judgment as follows :—
J u d g m e n t  :—The findings are against the plaintiffs. It is 

ohjected that the District Judge declined to issue a commisBion 
for the purpose of ascertaining whether there was any tree 50 
years old on the spot in dispute. This application was not made 
until the re-hearing was closed, and the Judge observes that the 
Shesistadax and the Ainshom. Menon, who inspected the locality, 
denied the existence of such a tree, and that none of the re­
spondents’ witnesses, except one, who is discredited, referred to its 
existence.

We accept the finding, and must accordingly reverse the decrees 
of the Courts below and direct that the suit be dismissed. The 
plaintiffs (respondents Nos. 1 and 2) must pay the costs of 
appellant throughout. The other respondents, who need not have 
appeared but have benefited by the appeal, will bear their own 
costs.
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ORIGINAL CIVIL.

Before Mr. Justice Randley.

ADMINISTEATOE-aENBEAL OF MADEAS (P la in t ip f) , 1889.
Dec. 19.

W HITE AND OTHERS (DEFENDANTS).'^

Will, eoHstruetion of—Aholuie —Bopiignant gift over indefinitenm of
Eeputei wife.

On tlie construction of a will wHcli was as follows ;—
“  I  h.orc'by doclare all former 'wiUs cancelled, I  desire that my uife slioiild 

obtain possession of all my property and enjoy tlie benefit of all monies that 
may accrue until her death, -when I  wish that whatever may remain shall bo used 
for the education of the children of thB Eurasian and Anglo-Indian commimity. 

" I  desire that this will be administered by the Official Trustee of Madras: ”
,EcU,

(1) that the reputed wife should take under the will without strict x>roof 
o f the marriage, no fraud being imi^uted to her in the matter of the marriage;

(2) that the , gift to the -wife was absolute and the gift over bad foj? 
xepuguancy.

*  Civil Suit No. 265 of 1889.


