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APPELLATE CIVIL.

Before Sir dvthur J, H. Collins, K¢, Chic/~Justice, und
' My. Justice Handley.
1890. GURUVA (Derevpant No. 1), APPELLANT,

March 10, 27. v

SUBBARAYUDU (Pramvirrr), REsPoNDENT.*
Civil Procedure Code, s, 283—Party to exceution proeeedings— Limitation Aet— det
XV of 1877, sched. II, art, 11.

A in execution of a decrse against B attached a house. C intervemel and the
property was released from attachment. A then brought a suit against B and C
to establish the title of B to the house and obtained a decree. B was ez parie
throughout. In an appeal by Ca decree was passed by consent of A and ( reversing
the decres appesled against. B now sued C and unother, more than a year from
the date of the order removing the attachment, to obtain a declaration of title to
the house :

Held, that since thore was nothing to show that the order rcleasing the attach-
ment was an order against the plaintiff the suit was not barred by limitation.

SEconp aPPEAL against the decres of Gt. T. Mackenzie, District
Judge of Kistna, in appeal suit No. 776 of 1888, reversing the
decree of O. V. Nanjudayya, Acting District Munsif of Guntur, in
original suit No. 128 of 1888.

Suit to declare the plaintifi’s title to a certain house which
defendant No. 2 purported to have mortgaged to defendant Wo. 1.

In original suit No. 281 of 1880 one Subba Reddi obtained a
decree against the plaintiff and attached this house. Defendant
No. 2 intervened and the property was released from attachment.
Then Subba Reddi filed original suit No. 139 of 1881 to establish
the title of his judgment debtor to the house. It was dismissed,
but Subba Reddi filed appeal No. 105 of 1882 before the District
Court and there obtained a decree. Second appeal No. 679 of
1888 was then made to the High Court by Subba Reddi. The
present plaintiff did not appear, but defendant No. 2 appeared.
Subba Reddi’s decree being satisfied, the parties entered into a
compronise and the High Court, by consent of the parties, passed
& decision reversing the decree of the District Court and dismissing
the suit. : ‘ ‘ :

The defendants contended that the order releasing the propeity
from attachment on the petition of defendant No. 2 remained

* Becond Appeal No, 890 of 1889,
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good, and that under section 283 of Civil Procedure Code it was
conclusive against plaintiff who did not bring a suit within a year.
The District Munsif held that the above plea should avail and
dismissed the suit. On appeal the District Judge reversed the
decree of the District Munsif and passed a decree as prayed
ohserving with reference to the above plea :—
“The Full Bench decision in Metictom Perengaryprom v,
“ P. Damodren Nambudry(l) shows that such an order is binding
“between the judgment-debtor and the intervening claimant, but
“I understand that plaintifffs veply to this is that the Courts
‘“must deal with this question in a manner similar to the mode of
“ dealing with Jenaini transactions. Plaintiff says that in the
“ previous proceedings he and second defendant, who 1s his mother,
“ were in collusion to delay or defeat the satisfaction of the decree
“ held by the creditor Subba Reddi, and that their collusive pleas
“ aven if successful then against the creditor ought not to prevent
“gan inquiry upon the merits into the present dispute between the
“two parties who then colluded. I consider that there is much
“ force in this answer and that it must be allowed.”
Defendant No. 1 preferred this second appeal.
Subba Rau for appellant.
Bhashyam dyyangar and Desika Churyar for respondent.
JupguenT.—The District Munsif was clearly wrong in dis-
missing the suit on the ground that plaintiff is debarred from
suing by the decree in second appeal No. 679 of 1883. In the
first place, that was a decree by consent of the only parties who
appeared in the appeal, viz.,, the plaintiff in that suit, Subba Reddi,
and the present defendant No. 2. And the result was that there
was no adjudication in that suit upon the rival titles of the
preseat plaintiff and second defendant. The suit which Subba
Reddi had brought to establish the title of his judgment-debtor,
the present plaintiff, to the house in question as against the present
defendant No. 2 was dismissed by consent of Subba Reddi and the
present defendent No, 2 Subba Reddi’s claim having apparently
heen satisfied. But it is argued for defendant No. 1, the appellant
in this second appesl, that at least the result of the consent
“decree in second appeal No. 679,0f 1883 dismissing the suit was to
‘Jeave matters as they were before the suit was filed, viz., that the
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. claim by the present defendant No. 2 in the execution proceedings

against the present plaintiff had been allowed and Subba Reddi’s*
attachment had been released; and it is further argued that the
present plaintiff being a party to those execution proceedings is
bound by them, not having brought a suit to establish his right
within the cne year prescribed by article 11 of schedule IT of the
Limitation Act. With the first part of this argument as to the
result of the consent-decres dismissing the suit we agree, but not
with the latter. Whether the present plaintiff is barred by article
11 of schedule II of the Limitation. Act depends upon whether he
was the party against whom the order allowing the present second
defendant’s claim was made within the meaning of section 283
of the Civil Procedure Code. It is contended that he was so,
on the authority of the Full Bench decision of this Court in
Metictom Perengaryprom v. P. Damodren Nambudry(l). That
decision though doubted in Arakel Kunii Kuttiyali v. Imbicki
Ammah(2) and -dissented from by the Iigh Courts of Ualeutta
and Bombay in Kedar Nath Ohatterji v. Rakhal Das Chatterji(3),
and Shivapa v. Dod Negaya(4) has never been overruled and is still
binding on this Court; but it really amounts to no more than
this, that a judgment-debtor may be the party against whom an
order upon a claim in execntion proceedings is made so as to be
bound by the special rule of limitation prescribed for suits by such
o party. Whether he is such a party or not must depend upon
the facts of each case. It is obvious that in some cases he could
not be the party against whom an order on a claim is made, for
the order may be made without notice to him, and, even if he has
notice, the order may not be one in any way affecting his title.
For instance, the attachment might be released on the ground
that the property was not at the time of the attachment in the
possession of the judgment:debtor. If is, we think, for the person
who sets up the special bar of limitation against the judgment-
debtor to show that he was a party to the execution proceedings
and that the order was an order against his interest. In the
present case there is nothing to show whether the order releasing
the attachment was against the intorest of the judgment-debtor,
the present plaintiff. Apparently it was not against hix inclination

(1) 4 M.H.CR., 472, (2) 6 M.H.C.R., 418.
(3) LL.R,, 15 Cal,, 674. {4) LLR., 11 Bom,, 114,
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for he was found to be colluding with the elaimant, the present
‘defendant No. 2. We think it is not shown that plaintiff is
barred by article 11 of schedule IT of the Limitation Act. The
District Judge finds on the evidenoe that the house is the property
of plaintiff and not of his mother, defendant No. 2. That he says
that his conclusion is the same as that of his predecessor in the
Court does not make the finding on the evidence less binding in
second appeal and upon that finding his decision is correct.

The fifth ground of second appeal appears to be founded on a
mistake. We understand the gase of the two brothers, the plaintiff
in this suit, and the plaintiff in original suit No. 119 of 1888, to
have been not that they divided the houses, but that they built the
houses and that each took one as his share. But whether this be
so or not, no question was raised by defendant No. 1 as to the
plaintiff being only entitled to half of the house and we cannot
allow that plea to be set up for the first time in second appeal.

'The second appeal fails and is dismissed with costs.

APPELLATE CIVIL.
E@fmw Mr. Justice Muttusaomi Ayyar and Mr. Justice Shephard.

SECRETARY OF STATE-FOR INDIA (Drrexoant No. 14),
A PPELLANT,

.

KADIRTKUTTI axp otHERS (PLAINTIFFS AND DEFENDANTS
Nos. 4 awp 5), REspoNDENTS.*

cdeeretion—Aluvion—Tidal navigadle viver—Cause and nature of variation
in ligh water line.

The rules of English law, according to which the rights of the Crown or of
riparian owners to accretions caused by alluvion are determined with reference to
the charaster of the river and the manner in which the accretion is occasioned, ave
applieable in British India unless excluded by enactment or local nsage.

Accordingly, where a rapid variation in the natural high water line of a tidal
‘pavigable river in Malabar had been caused by acts unlawfully done by the tenants
of the riparian owner :

. Held, that the Crown was entitled as against the riparian owner to the accretion
caused by such variation,t

* Seoond Appaa.l No. 7 of 1889.
+ Compare North Shore Railway Compary v. Pior, L.B. 14, App. Cas., 613,
[Reporter’s note.
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