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him %o send the case to the High Court. He observes that there
will probably be an appeal. He should have remembered that
there is no appeal on the facts, and the result of his not choosing
to refer the case to thiz Court is that prisoners are convieted on
evidence as to the sufficiency of which he is doubtful.

Section 307 leaves the referring of a case to the High Court
entirely to the discretion of tho Judge, for it is only when he
disagrees with the verdiet of the jury “so completely that ho
considers it necessary for the ends of justice to submit the case
to the High Court” he should do so. This diseretion should,
however, always be exercised when the Judge thinks that the
verdict is not supported by the evidence. It is the only way in
which the miscarriage of justice by a perverse verdiet of a jury,
which is of too frequent occurrence, can be remedied by the High

Court.
Under these civeumstances, we reluctantly feel hound to dis-

miss the appeal.
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Before My, Justice Muttusami Ayyar and My, Justice Handley.
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Civil Provedure Cude, sv, 525, 536, 046 B~Provincial Small Tnse Conrds Avtem dot
IX of 1887, sched. 11, cluyuse 24,

4 suit to recover a sum of monoy as payable o the plaiulili under an awasd
which was contested was filod in 8 Suhordinate Cowrt on the small cause sider The
Subordinate Judge rotwmed the plaint, heing of opinion that {hé suit was not
cognizable by a Court of Small Canses. The plaint wag then presented in the Court
of the Distriet 3lunsif as an ordinary suit, but tho District Muneif returned it
on the ground that the suit was cognizable by a Cowt of Small Causes. Tho
plaintiff then applied to the District TJudgo to submit the record for the ovders of
the High Court :

Heid, (1) that the District Judge was heund to submit the record under 8. 6468
of the Cods of Civil Procedwre on the requisibion of the plaintiff, slthongh the
Plainti# might have appenled to the District Conrt against the order of tho Districh
Munsif ;

* Referzed Case No, 4 of 1890,
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(2) that the suit was cognizable by a Court of Small Caunses and accord-
ingly that the order made by the Subordinatc Judge rveturning the plaint was
wrong. :

Case of which the record was submitted for the orders of the High
Court by C. A. Bixd, District Judge of Godavari, under section
G468 of the Code of Civil Procedure.

The case was stated as follows :(—

“The facts of the case are that the suit was first filed in the
“ Subordinate Court, Cocanada, on the small cause side, but the
“ Bubordinate Judge returned the plaint for presentation in a
“ proper Court, on the grou‘nd that the snit does not lie on the
“ small cause side. The plaint was then presented in the District
“ Munsif’s Court of Cocanada on the original side, but it was re-
“ turned by that Court on the ground that it must be brought on
“ the small cause side. On this the plaintiff put in a petition in
¢ the High Court nnder section 622 of the Code of Civil Procedure,
“ but the High Court returned the same for an appeal under clause
“ (B), section 588 of the Code of Civil Procedure to be presented
“ to the District Judge.

. * The plaintiff then applied to this Court under section 646B

“ of the Code of Civil Procedure to submit the record for the orders
“ of the High Court whichever order this Court thinks wrong.
“'The Court considers the suit one to contest an award. It appears
‘“to matter little whether the plaintiff prays to set aside an award,
“ or whether he prays to enforce a contested one.”

" [ Smsox

»,
McMasTez.

The order of the Subordinate Judge returning the plaint was

as follows :-—

“The suit is for recovery of a sum of money awarded by an
¢ arbitrator by his award.” Defendant contends that the award is
“ugenforceable, ag the same relates to certain lotteries which are
“not legal, and as the arbitrator acted improperly, in that he
¢ heard plaintiff in the absence of defendant.

¢ In this case plaintifi’s right to the relief sought by him de-
¢ pends upon a determination of the question whether the award is
¢ enforceable or not. That question cannot be finally determined
¢ by this Court. Besides, the suit is one for enforcement of an
“ gward. An award is, under section 30 of the Specific Relief Act
“ T of 1877, placed on the same footing as a contract for the pur-
“ poses of that Act, and a suit for specific performance of a con=
“ tract cannot be taken cognizance of by a Small Cause Court.
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“If guit to contost an award cannot be brought as a small
* gause, a suit in which an award is impeached by defendant can-
% not be tried by & Small Cause Court cither. I think the plaint
“ must be returned to plaintiff for presentation to a proper Court.
¢ T peturn it accordingly and make no order as to costs.”

Counsel were not instructed.

Murrusamr Avvar, J. —The District Judge was bound to
moke this reference to this Court under section G461, one of the
parties having required him to do so. The fact that an appeal lay
to him from the order made by the Distriect Munsif does not
preclude him from making the reference. I do not consider that
the Judge is right in holding that a suit to contest an award ox
to set it aside is the same as a suit to enforce a contested award.
In the first case the Small Cause Court has no jurisdiction under
clause 24 of the second schedule attached to Act IX of 1887, In
the second case the suit is practically one to file an award under
section 525 and section 526 of the Code of Civil Procedure, and
these sections are extended to Courts of Small Causes by the gecond
schedule attached to the Civil Procedure Code. T am of opinion
that the order made by the Subordinate Judge is wrong, that it
must be set aside and that he should be directed to readmit the
plaint and deal with it under section 535 and secetion 526, Civil
Yrocedure Code.

Haworuy, J.—1 agree that the District Judge having refer-
red the case, as he was bound to do on the requisition of a parly
under section 6468 of the Civil Procedure Code, this Court is
bound to dispose of it under that section notwithstanding that
plaintiff has not filed an appeal {o the District Cowrt under
clause 6 of section 588, Civil Procedure Code; and I also agreo
that the jurisdiction of the Small Cause Court to entertain the suif
is not barred by clause 24 of scheduls IT of the Provincial Small
Cause Courts Act, 1887, as held by the Subordinate Judge. o
also apparently considers the jurisdiction of the Small Cause Court
is excluded by clause 15 of the same schedule. I think the suit
may be treated either as one to recover money payable under an
award or ag an application to file an award under section 525 of the
Civil Procedure Code, and in either case the Small Cause Court has
jurisdiction. I would set aside the oxder of the Subordinate
Judge and direct him to receive the suit on the Small Cause Court
side and dispose of it according to law.



