
Pasupa'i'i of tie lessor coiild not set up his adverse title against tlie landlord
N a b a y a x a  a  valid defence in ah action of ejectment. The principle is 

that he came in by collusion with the tenant who could not deny 
the landlord’s title, and that unless he was also preclnded from 
denying the landlord’s title, the tenant would have only to part 
with the property to another person in order to bring the landlord’s 
light in dispute. Our former order of remand did not preclude* 
the Judge from declining to adjudicate on the q̂ uestion if such 
adjudication became unnecessary upon the facts found by him. 
Nor is the refusal to adjudicate on the q̂ uestion for the pui'poses 
of this suit a bar to the second defendant seeking to set aside the 
Court sale by a fresh suit if he should bo advised to do so, and if 
he is not barred on other grounds. The decision of the Judge is 
right, and we dismiss this appeal with costs.
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APPELLATE OIVIL„

JJe/o>'e Sir Art/iur J. H. GoUim, Kf., Chief Ju&tice, and 
Mr, Justice Muti-mami Ayyar,

lgC)U. Q-InANASAMBANDA (Petition-eu), Appellaxt.
Jeb, 18, 21.

■VIS7 ALINGA akd akoiheu (OoUNTEB-PETiTioNEiis), Eespondents.*

(Jk'il Pmedicre Code, a. 24-4—Appeal against order—Moiiumiion hy a pandarain 
under a dcm'ec—liavooation of such nominatioii hi/ thepmdarani’s mcosssort,

The pandavam of a mutt Ijeing empowered under a docroo i o  nominate a porson  

io lie the head ufa sii'boi’dinate niTiti, sul)jc(.‘t to llio approval of the SuTjoi'dinato 
Court, mado a nominatioa and died before the Subordinule Court had am o  to a 
dotormination as to the fitacas of his nominee. Hia sitocosaor in office was brought 
on to the i-ooord and I’ovoked his nomination and mado a frosh nomination. The 
Subordinate Court treated the i'resh nomination as a nullity and made an order 
conflrmuag the first. The pandaram appealed againut this order :

TTeM, (1) that an appeal la}" against the order complained of;
(2) that the person, whoao nominatioa had l3ceii coniirmcd, was a uocos- 

party to the appeal;
(3) that the nomination iivst mado was rcvocablo for good cailye, ancl that 

the fitness of the person nominated by the appellant should h.o I’nvcatig'ated by the 
Subordinate Jiida'C.

Appeal against Order Fo, 104 of IRRf).



A p p e a l  Q.gamsfc the order of V. Sriniyasa Oliarlu, Suliordinate ihAisA-
• Judge of Kumbakonam, on execution petition No. 18 of 1889 in 
■original suit No. 38 of 1881. VrsTAuxai

The facts of original suit No, 38 of 1881 appear in the report 
of the appeal against the original decree, see Gii/aiia Sambandha 
Pandam Bannadhi v. Kandammi Tamhimn(l).

The final decree passed by the High Court in the above 
appeal was (so far as relates to the subject of the present report) 
as follows: —m

“ This Com’fc doth oi'dor and doci-ee that the appellant’s claim that the properties 
“  at Tinippanandal and Benares belong to the Adhinam at Dhavmapm-am and to the 
“  possession of those properties be, and is, hereby diainiissed; that hia claim to a 
‘ ' declaration of his right to appoint tambii’ans to management at Tinippanandal 
“  and Benares and to a direction that possession of the said properties bo transferred 

to a tambiran whom he may appoint, be, and is, hereby dismissed ; that, in other 
“  respects, the decree of the Lower Court is rerei'sed ; that it is hereby declared that 
' ‘ the appointment of Knmarasami, the original defendant by Ramalingain as his 
“ jnniorand successsor and the will in favor of the said Kumarasami arc illegal? 

that such appointment and will are hereby set aside so far an they relate to the 
mutts at Tirnppanandal and Benares and other subordinate mnfcts and their 

‘ ‘ endowments and the endowments of the Benares and other charities in the plaint 
“  mentioned; that the respondent has no right or title to the aforesaid mutts or 

properties; that the appellant is entitled, as the head of the Dharmapuram 
“ Adhinam, to see that a competent Dharmapiiram tambiran is appointed as the 

head of the mutt at Tiruppanandal; that the Subordinate Judge of Kumbakonam,
“  in order to till up the now vacant office of tambiran. of the Tiruppanandal miitt,- 
“  do direct the appellant to name a tambiran from among the tamMrana of Hs 

Adhinam, competent to discharge the duties o£ managing tambiran of the Benares 
(Kasi) mutt at Tiruppanandal; that if the Subordinate Judge sees no objection to 

the fitness of the person so named for the office aforesaid, ho do appoint him as 
“  such managing tambiran, but that in case the Subordinate Judge should objoct to 
“  the person so named by the appellant as aforesaid, the Subordinate Judge do ap®
“ point a competent tambiran of the Dharniapurara Adhinani as managing tambiran 
”  of the Benares mutt at Tiruppanandal; that he do thereupon direct the appellant 
‘̂ to invest him with arukuttu, sundaravadam and cloth as usual and to certify to 

“ such«inv0stitiu’e j that upon such investiture being certified, the Subordinate 
“  Judge do place the person so appointed and inTOsted in possession of the Benares 
“  mutt at Tiruppanandal of the immoveable properties mentioned in the schedule 

finnexed to the plaint, &c.”
On 21st January 1889 the plaintiff presented execution peti­

tion No, 18 of 1889 and prayed that proceedings be taken for the 
appointment of a tambiran. The Subordinate Judge accordingly 
■diteoted the petitioner to nominate a competent tambiran: and on 
llth  February 1889 he nominated Ponnambala Tambiran. The
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Gkana- Judge issued a public citation with reference to Ponnamhii,lani’&
aAMMmu for the appointment and fixed 2nd March for the determina-
VisTAiKCA. qI the matter. The plaintiff died, and on the last-mentioned 

date his successor, as pandaram of Dharmapuram, applied to be 
brought on to the record in his stead. His application having been 
granted, he withdrew the nomination of Ponnainbalam, alleging 
that he was not a fit person for the appointment, and sought to 
nominate Saminatha Tambiran in his stead- The Subordinate 
judge held that he was not entitled to revoke the nomination 
made by his predecessor or to mak<9 one himself. It accordingly 
beoame necessary to proceed with the enquiry into the eligibility 
of the original nominee. This was done by the successor in offioo 
of the Subordinate Judge who made the orders above referred 
to, and in the result he made an order (which was the order 
now appealed against) confirming the nomination of Ponnambalam 
and directing the pandaram to invest him with amkuUn, &o., as- 
provided in the decree of the High Court.

The pandaram preferred this appeal, the representative of the 
defendant in original suit No. 38 of 1881 and Ponnambala Tam­
biran being joined as respondents.

Bashyam Ayyangar for respondent No. 2 objected that no 
appeal lay against the order of the Subordinate .Judge. [i\ 
<|uestion was raised by the Court as to the locus standi in the 
appeal of respondent No. 2 on the ground that since his appoint­
ment had not been finally confirmed he might be regarded as 
merely a candidate for the office; but the argument was allowed 
to proceed.] The above objection was based on the contention 
that neither clause (e) nor any other clause of section 244 of Civil 
Procedure Code was applicable to the case : but the objection was 
overmled.

The Advocate-G-eneral (Hon. J. IL  Spring JBramon) and 
Kn^hmmmi Ayijar for appellant.

The evidence shows clearly that respondent No. 3 is unfit for 
the office and his nomination cannot be allowed to stand. The 
appellant is the holder of the office to which the right of nomi­
nation ia attached under the decree and he is entitled to Bxibmit to 
the Court the name of a person whom he regards as fit. Nothing 
was in fact done on the nomination of the late pandarain. I f  
the view were correct that the right of nomination under the 
decree was personal to him his death certainly before making a
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siominatioi), and proLably ia  the event whicli occurred results in <»nawa-
â muANii'A

a dead lock.  ̂ v.
Baski/ani Ayyangar & Pattabhirama Aj/ijar for respondents.  ̂istamrcia.
As to the inference drawn from the evidence, the duty of the 

Court is to see whether the nominee is reasonably competent: it 
has not to enquire whether the best possible nomination has been 
made. lu any view the appellant’s nomination is invalid, for the 
■decree does not admit of a second nomination in the event of the 
first not bein^ accepted; in such a case the matter rests in the 
hands of the Court alone. Ihe nomination under the power 
created by the decree is not revocable; compare the ease of a 
power limited to a certain class under a will.

For the case of an attempt to make an appointment with the 
power of revocation, see Piper v. Piper{l), Worrali v. Jacob(2) and 
compare Eastwood v. Clnrk(Ji).

Judgment.—This is an appeal from the order of the Subor­
dinate Judge appointing one Ponnambala Tambiran as the head 
of the mutt at Tiruppanandal in execution of the decree hi 
appeal No. 13 of 1885. The late Pandara Sannadhi at Dharma- 
puxam nominated him on the 11th February 1889, and thereupon 
the Subordinate Judge issued a citation in order to ascertain if 
there was any objection to his appointment. Meanwhile the 
Pandara Sannadhi died,, and his successor, the appellant before 
us, put in a petition on the 11th March withdrawing the nomina­
tion made by his predecessor and nominating one Saminatha- 
Tambiran instead. On the 16th March the late Subordinate 
Judge held that the appellant had no right to withdraw the 
nomination made by hi.s predecessor and that the power to nomi­
nate given by the decree had been exhausted by the nomination 
already made. He then called for evidence to see if Pi^mnam- 
balam*was fit for the office for which ha had been nominated, 
and the present Subordinate Judge completed the enijuiry and 
made the order appealed against.

In connection with the citation issued  ̂he referred to a number 
of petitions (which are, however, no legal evidence) and mahazar- 
namahs from several persons residing in Southern India and 
interested in the mutt, and stated that a great majority of them 
showed that the person named by the appellant was most eligiWe.
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5.1 NASA- He tlien proceeded to consider the specific objections urged as to 
*iMR.vsDi. ponnambalam’s fitness and held that no misoonduct nor incom-

TISTiLr̂ '«A. peieucy for the appointment was sxiffioiently proved. He accord­
ingly appointed him as the head of the mutt at Tiruppanandal 
and directed the appellant to invest him with arukuttu and
mndaravadam  ̂the insignia of the office. Hence this appeal.

It is contended that no appeal lies, and that Ponnambalam 
was not a party to the decree in appeal No. 13 of 1885, but the 
appellant’s predecessor was a party to the decree and it declared 
his right to see a competent tambiran appointed to Tiruppanandal. 
The appellant is, therefore, clearly entitled to object by way of 
appeal to any improper appointment made by the Subordinate 
Judge, which is, in his opinion, prejudicial to the interests of the 
institution. In order that Ponnambalam’s interest may not be 
prejudiced, we consider that he is a necessary party to this proceed­
ing as the person to whose appointment the appellant objects.

We have no doubt that the late Subordinate Judge was in error 
in holding that a nomination once made cannot be %vithdrawn 
for good cause. The late Pandara Sannadhi, and, therefore, the 
appellant was entitled to withdraw it, if there was any valid 
objection to it. Until the Subordinate Judge acted upon the 
n.omination, there was a locus poenitentiac. The person nominated 
may die or refuse the appointment, or it may be that some mis- 
conduct or valid ground of unfitness was discovered subsequent 
to his nomination. Neither the terms of the decree nor the inten­
tion which is to be collected from them support the anomalous 
construction put by the Subordinate Judge upon the decree. As 
regards the objection urged against Ponnambalom’s appointment, 
we do not consider it necessary to discuss the evidence at length. 
It may be that misconduct is not sufficiently proved to warrant 
the dismissal of a trustee from office, but we are satisfied that 
there was enough in the evidence to disallow Ponnambalam’s 
claim as a candidate for .the responsible and important position 
of trustee of the mutt at Tiruppanandal. We must observe with 
reference to the specific charges brought against him concerning 
his conduct, whilst in charge of Eajan Kattalai at Teruvarur, 
there are several matters against him in evidence, wliich he ought 
to have explained, but has not explained satisfactorily. We 
are unable to say that his own evidence is not, as pointed out 
by the learned Advocate-Q-eneral, extremely unsatisfactory. We,
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flierefore, set aside his appointment and direct tLe Subordinate Gh-ana- 
Judge to enquii'e if there is any objection to the appointment of 
the person nominated by the appellant, and, if Ms appointment is ViavALraaA. 
also found on enquiry to be open to objection, to proceed to 
appoint a competent Dburmapurani Tambiran to TiruppanandaL 

Tbe Advocate- Greneral has also filed a petition for revision 
of the order of the Subordinate Judge. We do not consider it 
necessary to pass a separate order upon it.

The respondents will pay the appellant’s costs.
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A P P E L L A T E  C R IM IN A L .

Bffofv Sir AHhii)' J. I I .  CoHins, Kt.^ Ohief and
Hr. Justice Handley,

QUEEH-EMPBESS 1890,
March 26.

V.  ______ __

G-UBUVADIT AND AjrOTHEB.*

Criminal Froceduro Code, s. SQl—Dui!/ of Sessions Judges as to referring em s  
tried with a jury.

Tlio discretionary power to refer eases conferred on Sessioivs Judges' liy Crim­
inal Procedure Codo, s, SO", filiould ahrfiys be exercisod, when the Judge tMnka 
that tho vordict io not supported by tho ovidenco.

A p p e a l  against the oonYiction and sentence in sessions case No. 
56 of 1889, Bellary.

The Acting Sessions Judge said :—
“ The jury found the prisoners guilty of theft. It is a question 

“ of ^•edibility, and I do not think it incumbent on me to send 
“ tho case fo tbe High Court, though being personally doubtful 

whether the verdict is justfied by the .evidence. There ■will 
“  probably be an appeal.”

Mr. Wedderburn for the Crown.
JUDGMBNT.—-This is another case of the unsatisfactory result 

of a trial by jury under the present law. The Sessions Judge 
says that he is personally doubtful whether the verdict is justified 
by the evidence, but that he does not think it incumbent upon

* CjMurtftl A|)peal No. ifi Qf 1890.
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