
Aiivuvom default is cliargecl, and clause (c) cannot apply, because plaintitf 
iSiTAGNWA entitled to possession.

We are of opinion that tlie sale of tlie land iinder tlie Land 
Acquisition Act has not operated to ofi!eot any destmction of the 
property within the meaning of that paragraph. The only effect 
oi the sale is to ohango the nature of the security. The land was 
converted into money to which the plaintiff might have made 
good his claim under the Act. 'Whether or not he has made 
good this claim, he can have no personal remedy against the 
mortgagor.

The appeal must he allowed and thu suit dismissed with costs 
throughout.
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Be/ort? Mr. Justice Handley and 3Ir. Ju4 ice JFeir.

1S90. ASHTAMUETHI (P la in x if f ) ,  A p p e lla n t ,
March 17.

V.

SECRETARY OF vSTATE FOE I N D IA  (D bfbnbaw t), E espow dbitt.*

ro/18S2 {Maoh'dfi), s. Joinili/ vilcn'slcd."

The Govormiient having possession o! a forest \indor a inortgago i« jointly 
iuterested thereia vith tho mortgagor within the meaning’ oi' Madras Forest 
le t , s. 33.

S e c o n d  a p p e a l  against the decree o f  L. Moore, .Uistrict J  udge 
of South Malabar, in appeal suit No. 905 of 1888, alfirming the 
decree of A. Annasami Ayyar, Distiiet Muusif of Eniad, in 
original suit No. 243 of 1888.

Plaintiff, the uralan and representative ot' the Trikalayar 
devasom, sued the defendant, to obtain a declaration that the two 
notifications issued by the Government of Madras under section 
33 (a) of the Madras I ’orest Act Y  of 1882, published in tho M H  
St. George Gazette on the 17th and 24th January 1888, relating 
to the management of 49 items of forest lands situated in Ernad 
and Calicut Taluks and mentioned in the schedulo attached to the 
plaintiff are invalid and not binding upon his devasoin.
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The forest land to which the above notifications related were Asetamtjethi 
admittedly the property of the plaintiff’s devasom; but it appeared gj,cBETAuy 
that under exhibit A, executed on the 10th December 1840, the 
plaintiff’s predecessor mortgaged the land to Government under 
the following among other conditions :—It was agreed that the 
mortgagee was to be put in possession, that the mortgagor was not 
to demand surrender on payment of the mortgage money as long 
as the mortgagee wished to continue in possession, and that the 
demise was to be renewed every 30 years when a. renewal fee at 
the rate of 20 per cent, of the mortgage money was to be paid.

The plaintiff’s case was that the Grovemment and the appellant 
were not jointly interested in the forest land in question, and that 
consequently the provisions of section 33 of the Madras Forest Act 
(V  of 1882) were not applicable to them.

That section provides as follows
“  If the Government and any person or persons are jointly 

interested in any forest or waste land, or in the whole or any part 
of the produce thereof, the Government may either

(a) undertake the management of such forest, waste land or 
produce, accounting to such person for his interest in 
the same; or

(d) issue such regulations for the management of the forest, 
waste land or produce by the persons so jointly in­
terested, as it deems necessary for the management 
thereof and the interests of all parties therein.

“ When the Government undertakes, under clause (a) of this 
section, the management of any forest, waste land or produce, it 
may by notification in the Fort Si. George Gazette and in the 
official gazette of the district declare that any of the provisions 
contained in chapters II  and II I  of this Act shall apply to such 
forest, waste land or produce, and thereupon such provisions shall 
apply accordingly."’

The District Munsif dismissed the suit and -his decree was 
affirmed on appeal by the District Judge.

The plaintiff preferred this appeal.
Bhmhyam Ayyangar and Gonnda Menon for appellant-
The Government Pleader (Mr. Powell) for respondent.
J u d gm en t.-— We see no reason to differ from the construction 

put by both the Lower Oo arts on the term, “ jointly interested ”  
occurring in section 33 of Madras Act V  of 1883, The words

■ ■ 44 ,
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Asbtam̂ mhi used may not be (as a terra of nrt) altogether appropriates kit 
Sechbtakt seetion appears to us clearly to refer to oases in winch (xoveni- 
OP Statu ' ment have a partial or limiteil interest in a forest along vvitli a 

FOK -Nj)u. individualj and tliis is.precisely the state of aftah’s which
on the terms of the lease put before us exists in this case.

We think then that the Government were jointly interested 
akmg with plaintiff in the forest within the meaniiig of sectioa 
S3 of the Act,

The appeal is dismissed with costs.
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Before Mr. Justice Muttimnd Ayyar and Mr. Justice Ilandky.

'8 8 9 . KANNAN AND ANOTHER (DeFKNDANTS N ofi. 8 AJ\’D 9 ) , ApPJa.I.ANTH, 
Oct. 25.

1890. i’.
Fc-b. u ..

~ KEI3HNAN a n d  othePvS ( P l a i n t i f j ; '  a m i  D e p u k d a n t s  N os. 1 to  7),
BliaPONDENTS.' '̂

Heghirntim A d~A ct I I I  of 1877, a. 4B— Tramfer of Tfopcrty A ct~Aot I V  of 
1882, s. 5i~Ural agrement for aale of htntl- Suhmpicnt mxrf'ijanea tciih nuficc— 
Ddwaru of possessimt—FiiorUy --Speeijie IM uf Act —Act /  of 1877, ss. 27, 42~  
S/.eciJic perfmmnce—Luclaratiiry suit — ConmjiwiUial rel'uf,

PJaintiff being in p'!Ssession of eei'tain Lmd iis an iiiuumln’iincor tinder a 
registered instrument agv<‘cd orally with the niovtgiigor in IBii't t'» purcbad'o it, 
ThiH mortgagor sabaoquently sold the land to otheiB who took tlio convtn’ance 
which was re^isterod with notice of the pliiiiitifFft mortgag'o and of tho oral iigi'ee- 
ment with him. Pliintiff now sued for a declaration that llio conveyanct! was not 
binding on him and for spei'ific porfonnanco of tho oral agi'i oniont:

liuld, (I) that the suit was not had foi' want of a pray or for (hdivory np, and 
cancellation of the conveyance ; * <•

(i) that the plaintiff’s possossion imdnr hin inciunlirancio togothor with tho 
agrooment to soli was equivalent to delivery of possesMion within the meaning of 
Registration Act, s. 48 ;

(3) that the plaintiff was entitled to liavo the oral contract specifically 
enforced notwithstanding the enbscqnent rogistorod sale.

S econ d  a p p e a l  against tlie decree of A. P. Cox, Acting District 
Judge of North Malabar, in appeal suit No. Sol of 1^H7, confirm­
ing the decree of K. Kunjan Menoii, Subordinate Judge of Koxtli 
Malabar, in original suit No, 44 of 188t5.

'  * Seo6nd_Appeal No, .1447 of 18S8,


