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APPELLATE CIVIL.

B epre Sir AHhwr J .  H. Collins, Kt., Ghief Justice, and 
Mr. Justice Bandley.

VENKATARAMA (D efendant No. 3), A ppbllanTj 1889.
Nov. 4.

V, Dec. 20.

MEERA L A B A I  a sd  a n o t h e r  ( P l a i n t i f p s ) ,  E e s p o i t o e n t s . ' ^

llindw\law—Sale by a ooparccner of h is share in specific property—Bigh ts of the 
vendee—Tramfer of Froperty Act^Act IV  of 1882, s. 44.

A pm’chaser from a member of an undivided Hindu family of that member’B 
sliare in a apecific portion of the ancestral family property cannot sue for a partition 
of that portion alona and obtain an allotment to himself by motea and bounds 
of his vendor’ s share in that portion of the property.

S e c o n d  a p p e a l  against the decree of 0 .  Venkolba Rau, Subordinate 
Judge of Madura (West), in appeal suit No. 197 of 1888, affirm­
ing the decree of M. A. Tirumalachariar, District Munsif of 
Bindigul, in original suit No. 634 of 1886.

Suit for the partition and delivery to the plaintiffs of the first 
defendant’s half share in certain land. Defendants Nos. 1 and 3 
were brothers and the other defendants were their sons, and they 
formed together an undivided Hindu family: the land which was 
the subject matter of the suit was part of their ancestral family 
property.

The first defendant, on 30th September 1885, sold to the plain­
tiffs his half share in the specific land, of which the plaintiff now, 
claimed partition and delivery as above.

The District Munsif passed a decree as prayed, and the Subor­
dinate Judge, on appeal, affirmed this decree.

The defendants preferred this second appeal.
Desikachariar and Krishmsami Ayyar for appellant.
Suhramamja Ayyar for respondent.,
J u d g m e n t . —The question raised in this second appeal is 

whether a purchaser from one member of a Hindu undivided 
family of that member’s share in a specific portion of the family 
property can sue for a partition of that portion alone, and obtain

Second Appeal ITo. 681 of 1889.



Venkata- an allotment to himself by metes and bounds of his vendor’ s share 
in that portion of the property. The point appears not to have 

MEBRiLABAi. been expressly decided by this Court, for the dictum in Chinm 
Sawjasi v. 8uriya[l) refers only to the case of a suit by a copar­
cener, and Apptmmi v. Dorasami{2) as oorreotly remarked by the 
Subordinate Judge, diifers from this in that the plaintiff was the 
vendee of the share of the coparcener in the whole family property 
and therefore could have sued for a share of the whole. In the 
present case the plaintiffs are only purchasers of the share of their 
vendor in a portion of the family property, and therefore cannot 
demand a share in the whole, and the question is, are they 
precluded from suing for the share sold to them in the particular 
portion of the family property by the general principle, which has 
no doubt been firmly established by the decisions, that a suit for a 
partial partition of undivided family property will not lie, and wo 
are of opinion that they are. The purchaser of a coparcener’s 
share can take no higher right than his vendor possesses, and that 
is not a right to a certain share in each particular item of the 
family property, but a joint right with the other coparceners to 
the ownership and enjoyment of each individual item, with an 
incidental right to obtain a partition of the whole family property 
and have his share therein made over to him after due provision 
for the family debts and liabilities. The judgment in Fandurang 
Anandrav v. Bhaskar 8hadashiv{^) points out the course to bo taken 
by a purchaser of a share in part of the family property. He 
must file a partition suit against the other members of the family 
for the ascertainment of the share of his vendor and for tbe 
allotment to himself of his vendor’s share in the particular portion 
in which he is interested; and we think that the rights of such a 
purchaser are not extended by section 44 of the Transfer of Pro­
perty Act. That section only gives him “ the transferor’s right 
“  to joint possession or other common or part enjoyment of the 
“  property and to enforce a partition of the same,” and the 
transferor’s right is not a right to enforce partition of a particular 
portion of the property; and even if section 44 would otherwise 
enlarge the right of the purchaser, such an effect is precluded by 
section 2, clause {d) which declares that nothing in the chapter
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(1) 5 Mad., 196. (2) Second Appeal Ho. G26 of 1881 (not reportod).
(3)11 Bom. H.C.R., 72.



wMcli contains that section shall affect any rule of Hindu law. Vuhkata- 
Tlieie is no doiiht that the rule may work hardship in some cases 
by throwing upon the purchaser of a coparcener’s share in some Mbe kaL aeai. 

small portion of a large family estate the burden of a partition 
suit to ascertain his vendor’s share in the whole estate, bat those 
who deal with persons having the very limited power of alienation 
possessed by the members of an undivided Hindu family must 
take the consequences. The concession of any such power of 
alienation was to some extent a departure from the principles 
upon which the Hindu law of the undivided family rests, and 
there is no reason for extending that concession further than it 
has been already extended.

W e must hold that the suit in its present form will not lie.
The decrees of both the lower Courts will be reversed and the 
suit dismissed with costs throughout.
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A P P E L L A T E  G IY IL .

Before. Mr. Justice M uttim im i Aijyctr and Mr. Jm tk e  Shephard.

MAHOMED ( D e f e n d a n t ), A p p e l l a n t , isss),
October 15.

0 A N A P A T I  ( P l a i n t i f f ) ,  E e s p o n d e n t .

Seliffiom Endoimnents Act—Act XX of 1863, s. l—Seffuhtmi V I I o/i8 I7  {Madras)  ̂
s. 12-^Suit by a dhmnaharta dimffirming the aeis ofMsprcdemsor—Limiiation.

The plaintiff, who bad 1)6011 appointed in 1886 liy tb.e Sub-Oolleotor to bo 
dliarmakarta of a Hindu temple, for "wliicli no committee had been appointed imder 
Eeligious Endowments Act, s. 7, sued in 1S86 to recover possefssion of land demised 
to tbo defendant on a perpetual lease iix or about 1856 bj' a previous dharmalrarta, 
■svbo died in 18S5 :

E M , (I) tbat Begulation VII of 1817 having been repealed as regards Hindu 
temples by Act XX of 1863, the appointment by the Sub-Collector gave the 
plaintiff no right to sue : accordingly it was necessary to determine the question - 
whether he had such right apart from that appointment j

(2) that if the iibove question were answered in the affirmative, the 
plainiifl, ainoe he did not derive title through his predecessor in office (the grantor 
of the lease), would be entitled to disafdnn his acts;

(3) that the period of limitation ran not from the date of the lease, but 
from the date of the accession of the plaintiff to his office.

*  Second Appeal No. 12(3 1889.


