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ineurring the loan for which any portion of the properties sued
for was mortgaged, the widow will be entitled to no share in
the property.included in such mortgages; with respect to the
properties nob included in the mortgages, she’is entitled to a
oune-fourth share, as also to the same share in the mortgaged
Pmpeltles if no sufficient neceseity shall be' found to have
existed. The decree of the lower Appellate Court will be
modified accordingly, all such parts of the properties sued for as
were not mortgagel for purposes of necessity being for thig
purpose divisible into foulths, and the cross-appeal is allowed
with full costs, or apportioned costs according to the findings
which the lower Appellate Court shall arrive at.

By their plaint the plaintiffs prayed that mesne profits for the
period of pendency of suit up to the day of recovery of posses-
sion to such amount as may be determined in execution of decres,
may be awarded to them. Such mesne profits will, of éourse, be
governed by the ultimate decision in the case. _

Decree varied,
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FULL BENCH.

Before Sir Richard Garth, Kt, Chief Justice, Mr, Justice Jackson, Mp,
Justice Pontifex, Mr. Justica Morris, and Mr. Justioe Mitter,

LUCHMUN DASS (Derenpant) v. WIRIDHUR CHOWDHRY py mis
Goarpran KAMINI CHOWDHRANI (Praintier).*

Hindu Law— Mitahshara Family—How far Alienation by Father of Ancestral
Property is binding on Sons—Suit by Morigagee against Family before or
after Father's Death for Sale of the Properly—Righls of Morigages as
against Infant Son if Suit is brought against Fulher alone.

The manager of a joint Mitakshara family (the family consisting of the
father and & minor son) raised money on the mortgage of certain family
property, it not being proved, on the one hand, that there was legal necesgity
for raising the money, nor, on the other hand, that the money wns raised .or
expended for improper purposes, or that the lender made any enquiry na to-
t.he purpose for whioh the money was 1eqmred —

¢ Full Bench Reference on Regular Appenl No. 228 of 1878, from a
dedision of Baboo Ram Pershad Roy, Subordinate Judge of Tirhoot, dated
30th May 1878,~aud on Regular Appeuls, oa. 279, 288, and288. of 1879,
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Held that, under such eiroumstances, & mortgagee could not euforce, by
guit agninst the futher and son, the mortgage itself during the father's Jify.
time, but the debt bemg an anteoedent one, he would simply be entitled to a
decree directing the debt to be raised out of the whole anoestral estate,
ineluding the mortgaged property.
¢« He would, assuming the minor to be the only son, also be entitled to o
similar decree agnin"st. the son after the.father's death.

Supposing the mortgugee, under the above circumstances, to have obtained
a decree against the father slone for payment and sale of ‘the property, and
at the ssle Lo have himself become the purchaser, he could not be considered
o bond fide purchaser for value, and’ would not be entitled to the property ag
against the infant son, except to the extent of the father's interest therein,

A mortgagee, under the same "eiroumstances (but supposing the son to havs
attained majority at the time of the Joan, and to have been madew party to
the suit) would be entitled to a decree directing the debt to be raised out of

the whole ancestral estate,

In the case of a joint Mitakshara family consisting of two brothers and fheir
two minor sons, the former, being the managers, raised money by executmrr I
zurpeshgi lease of specific family proporty, the lentler making no enqmry as to
the necessity for the Joan ; subsequently such managers took a sublease of the
seme property from the zurpeshgidnr, and continued in possession, and the
zurpeshgidar sued for rent and obtained g docree, and in execution became’
the purchager and obtained possession. It was found as a fuct that the zar-
peshgi and the sub-lesse were merely a device by the managers to reiss
money and to continue in possession of the property, but it was not shown

for what purpose the money was raised. Held, the minor sons not having
been made porties to the wuit by the zurpesbgidar, would be entitled to
recover their shares as againat the purchaser.

THIS was a reference to a Full Bench of certain questions of
Hindu law arising out of Regular Appeals, Nos, 228, 279, 288,
and 289 of 1878, These cases were heard by Garrr, C, J, and
MrrTER, J., Who, before giving judgment, referred certain points
therein raised to & Full Bench. The referring order was as
follows :—

In all these cases the question has arisen in different forms,
and under different circumstances, how far, in the case of & joint
Hindu family governed by Mitakshara law, an alienation of

ancestral property by the father of the family is' binding . upin

his sons.

Certain recent decisions of this Court, which are mentioned
below, appear to throw some doubt upon the meaning of the
rule laid down by the Privy Council, first, in the cases of @in
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dhari Lall v. Kénto Lall and Muddun Thakoor v. Kanto
Lall (1), and afterwards explained and confirmed in the case of
Suraj Bunsi Koer v.Sheo Per shad Singh (2).,

These decisions seem also to be, to some %extent, conflicting
inter se upon certain points, which it is necessary for us to
decide in these cases, and which, therefore we think it right to
vefer to a Full Bench, as follows : —

1. 1In the case of a Mitakshara family, consisting of a father
and one minor soff, where the father (be\ng the manager) raises
mouney by hypotheca.tmg certain ancestral family property by
bonds, and it is not proved, on the'one hand, that thers was any
legal necessity for his raising the money, nor, on the other, that
the money was raised or expended for immoral or illegal pur-
poses, or that the lender made any enquiry as to the purpose
for which it was required, can the lender (the mortgagee) enforce
by suit egainst the father and the son the payment of his
mouey by sale of the property during the father’s lifetime ?

9. Can he do so, under similar circumstances, by suit against
the minor after the father’s death ?

8. If the mortgagee, under such circumstances, brings a suib
against the father alone, obtains & decree for payment and for
sale of the property, and at the sale buys the property himsclf,
iy he entitled, as a bond fide purchaser for value, to hold the
property as against the infant son, either during the life or after
the death of the father ?

4, Would it make any difference to the right of the mort-
gagee in any of the above cases, if the son, at the time of the
raising of the money, and the giving of the bond, were an adult
instead of a minor ?

5. Would it make any difference, if the money were bor-
rowed partly to pay an antecedent debt of the father, and partly
for some other unexplained purpose ?

6. Would it make any difference, if, in the sale under the
decree, the right, title, and interest of the father in the property
were sold instead of the entire property ?

7. Tn the case of a Mitakshara joint family, consisting of two

(1) L.R.,, 11 A, 321, 8 C, 14B. L, R, 187,
(2) Ante, p,148; 8. C,, L. R, 6 L. A, 88,
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brothers and their sons, the former, being che managers, rajsg
money by executing & zurpeshgi lease of specific family pro.

perty, the lenders making no enquiry as to the necessity for the

loan, Immediately after this, the two brothers take a subleage at

a rent of the same property from tbe zurpeshgidar, and continue

in possession, The rent not being paid, a suit is brought by the

zurpeshgidar, and a decree is obtained for it against the two.
brothers ; and in execution of the decree the same property iy

gold, and the zurpeshgidar becomes the purchaser and obtains

possession, We find as a fa.ct that the zurpeshgi and the sub-

lease were merely & deviee by the twi brothers to raise money

and to continue in possession of the property, but it is not

shown by either side for what purpose the money was raised,

Are the sons entitled to recover back the property; or any, and

what, portion or share of it from the purchaser ?

The following cases are the recent decisions of this Court
above referred to :—Adurmons Deyi v. Ohowdhry Sib Narain
Rur (1), Gunge Pershad v. Sheo Dyal Singh (2), Gonesh .Pwndey'
v. Dabee Doyal Simgh (8), Pursid Narain Sing v. Honooman
Sahay (4).

Baboo Chunder Madhub Ghose for the appellant (and pur-
chaser of the property comprised in Appeal No., 288 of 1878).—~
The first two questions are included in the class of cases—
(i) where a mortgagee wishes to enforce his lien against father
and son ; and (ii) where a son brings a suit to set aside a sale held
under a decree on a mortgage-bond obtained by a creditor of

‘the father. The case of Girdhari Lall v. Kanto Lall (5) lays

down that a son is bound to pay his father’s debts; the father
was alive at the time the suit was brought, and the sons had
entirely failed to prove that the debts contracted by their
father were for an immoral purpose, and this is the only groundon’
which exemption from paying the debt could have een. claimed.
In Hanooman Persad Panday v. Babooes Munraj Koonweree (6) .

(1) L L. R, 8 Cale, 1. (4) Ante, p. 846.
(@) 6 C. L. R., 224. (6) L.R, 1 L A, 8215 8.0, 14 B..
(8) Id. 36. L. R., 187.

(6) 6-Moore's L A 393.
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the alicnation was made by the mother, she being the guardian.

The case of Omed Rai v. Heera Lall (1), which is referred to inci-
dentally at p.421 of 6 Moore’s Ind. App., decides that a sonishound
to pay his father’s debts when the latter are cBar ged against the
estate, and when the transaction was primd, facie for the benefit of
the estate. The case of Kanto.Lall (2) is not referred to in Deen-~
dyal Lall v. Jugdeep Narain Singh (8). Surej Bumsi Koer v.
Sheo Pershad Singh (4) shows that a father has a right to sellan
ancestral property for any debts that are notimmoral. [Ponti-
FEX, J.—It is impossible that the passage quoted from that case ab
page 106 of L. R, 6 I A, Tould, in the face of Deendyal’s cuse (8),
be intended as & general rule ; the case then discussed was one
where there had been & sale under an execution of a decres for a
debt.] The firsb question referred may be answered by the last
proposition in Suraj Bunsi Koer’s case (4), which adopts Bai
Ampit v. Bai Manik (5). [GARTH, C.J—It seems that there are
some points in which this case differs from that of Suraj Bunsi
Roer (4) :—(1) it does not appear that the money was borrowed
for an antecedent debt ; (ii) the property here has not passed out of
the family ; and can the alienation therefore be questioned 2 And
further, does the rule laid down apply when a creditor is seeking
to enforce his lien,—4.c,, can he do so without showing necessity ?
Ponrirex, J.—Those questions may be ,answered in the affirm-
ative] The second question referred is answered by the argu-
ments as to the firsb. The third question may be answered
by Kanto Lall's case (2), which is distinguishable only from
the fact that in that case & stranger was the purchaser, The
difference between the first and third questions is only &
question of the form of the decree. As to the fourth question,
5. 28 and 29 of Chap, I of the Mitakshara may be cited

against us,” Yet these sectious must be read with the qualifica~

tion that & son is bound to pay his father’s debts, and there are:
texbs. which go so far as say ing, that, even during-the lifetime
of the father, & son is bound to pay his father's debts, [GARTH,

(1) 88.D. A, 292,

(@) L.R,11 A, 8215 £ O, 14 B. L. R., 187,

(3) L.R., 41. A,247; 8.0, L L. R, 3 Cale,, 198,

(4) L.R, 6L A, 88; 8 J,ante, p. 148, (&) 11 Bom. . C. Ren.. 84.

859

1880

Luouuun
Das

o.
GIRTDHUI
CROWDAHYY, .



860

188G

Lucumon
Dass

LS
Givinaurn
CRowDHRY.

THE INDIAN LAW REPORTS, [VOL V.

C. J—The hardship is, that the father might'sell any portion of
the property without consulting the son.] The casesof Buddye
Lall v. Kanto Lall (1) and Amnoorajee Koer v. Bhugobutiy
Koer (2), both detide that a creditor is not bound to go behind
the decree for the sale of the mortgaged property, unless clege
proof were given that the loan. was contracted for immora]
purposes. Muddun Gopal Lall v. Gowrunbaity (8), as also
the two casds last cited, show, that there is an obligation attach-
ing on the son to pay his father's debts! and that a sgle
under a mortgage made by the father would bind the son,
unless the debts were illegilly or immorally contracted, As
to the fifth question, the answer to it falls within the principle
which has been laid down by the Privy Council; the question
has arisen from the words used in page 106 of Suraj Buns
Koer's case ay reported in L. R, 6 I A, The Privy
Council were then contemplating a sale phat had taken place
for an antecedent debt; they say that, having laid down that
the debt was binding on the family, a sale made by the
father would be binding on the family. [PontiFex, J.—Your
argument goes as far as this, that all sales are binding unless
the debt for which the decree is obtained can be shown to have
been contracted for some forbidden purpose.] Yes. The answer
to the seventh question may be found in the arguments that I
have laid before the Court already.

Mz, Branson for the appellant in case No. 289.—Gunga Pershad
v. Sheodyal Singh (4) decides that & son is liable for debts of
his father, unless he can establish that the debts were illegally
or immorally contracted; see also Ruder Perkash Missér v,
Hurdwi Norain Sahu (5).

Mr. H. Bell for the respondent.—The questions tesolve-them-
selves into two points, viz.:—(i) The extent of a son’s liability to.
pay debts contracted by the father; (ii) Assuming the liebility,
ctn the son be bound by any decree against the father unless he
is made & party to the suit? According to Hindu law, no Hindu

(1) 23 W. R., 260, {3) 15 B. L. R., 264; 8. C..23 W. B..-885.

(2) 26 W. R., 148. (4) 6§ C. L. R, 224,
(6)'5 0. L. R, 112,
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gon is liable for the#lebts of his father during the father’s lifetime.
It is argued-that, where joint property has passed out of the
family in payment of a father's debt, the sons cannot recover the
property unless they can prove that the debfs were contracted
for immoral or illegal purposes. TE that is correct, it is totally
opposed to the texts of the Mitaksharain s+ 27, Chap. L If,
wader the Mitakshara, the father is subject to his sons, how
con he alienate without the consent of the soms % Are woe
i take the case mf Suraj Bumsi Koer v. Sheo Pershad
Singh (1) as overruling the Mitakshara ? In that case it does
not appear from the High Court’s judgment that the dubts
were contracted for an immoral purpose, What the Privy Council
gay in that case with regard to a purchaser, not being a purchaser
without notice, would be good if applied to a mortgagee; but
the remarks do not apply to a purchaser. They do not say that
any other property, except the father’s own property, would
have been liable for the debt. Sadabart Prasad Singh v. Fool-
bash Koer (2) is an authority for showing that a member of an
wndivided Mitalkshara family has no authority, without the
consent of his co-shavers, to mortgage family property in order
to raise money on his own account. The case of Suraj Bunsi
Koerv. Sheo Pevshad, Singh (1), instead of extending Kunto Lall's
ense (8), cuts it down; and it does nof seem: to have been the
intention of the Privy Council to go beyond Kamio Lall’s case (3).
From the case of Girdhari Lall v. Kanto Lall (3) it is clear, thab
in that case there was necessity, Mordover, the case was
argued ex parte, and no suggestion was made that the father’s
" share alone was liable. These decisions of the Privy Council wers
considered in the case of Bheknarain Singh v. Janul Singh (4).
In the case of Suraj Bunsi Koer (1) the father was dead, so
there was no question as to the liability of the sons to pay during
the father's lifetime. Gunga Pershad v. Sheodyal Simgh (5)

follows the case of Bheknarain Singh (4), The obligation of

(DL.R,6L A, 88; 5.0, ants, (3) L. R, 1L A,521abp. 336;
p. 148, 8.0, 14 B. L, R., 187 at p. 196.
@ $B.L.B., . B., 31. (& L L. R, 2 Colc., 438,

(6) 6C. L. R., 224. _
114
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sons to pay their father’s debts is & religioug’ obligation to seenre
the father's salvation. Thisislaid downin Menu, Chap, IIT, g, 9.
See, as to the payment of debts, Colebrooke's Digest, Chap. v,
pp. 268, 268, and273. A son may be compelled to pay his father’s
debt, but only' so far as there are assets. The son ig only bound tp
pay the share of the father in the debt, p. 286. A minor is not
liable to pay them, p. 201. See also the chapter on debts in
Mayne's Hindu Law, p. 249. . As to debts which a son is bound
to pay, see West and Bihler, Bk. II, introds s. 84; chapter ¢n
Linbilities, p. 340; also 2 Stmnge s Hindu Law, p. 274 The
Privy Council have not discussed or lid down any rule as to the
extent of the liability of the son. What is the meaning of the
~word “sons” in page 101 of Suraj Bunsi Koer's case as re-
ported in L. R., 6 I. A.? If the position therein meutionedis
deduced from EKanto Lall's case(1), the meaning of the word is
“minor sons” No opinion is given a3 to grown-up coparceners,
The onus is thrown on minor sons to show that the property was
parted with for immoral purposes. Deendyal's case (2) further
lays down that the sous cannot be bound unless they are made
parties to the suit, and they were not so made parties in the mort.
gage suit; and s, 445 of Civil Procedure Code provides that a father
of & defendant cannot be the guardian of his son. Bissessur Lall
Sahoo v. Luchmesur Singh (8) does not conflict with Desndyal's
¢ass (2). The question there was, whether the property could be
attached without making a younger son a party. Sudubusrt
Pershad’s case (4) lays down that, assuming sons are liable to pay
a father's debts, they must be made parties to the suit, The
answers I ‘would propose to the questions of the Full Bench, s
far as they affect my case, are.as follows :—

(i) That a purchaser can only enforce his decree against the
father's share. If he has attached the father’s share before the
father's death, he can sell it; if not, the share passes by survivor
ship to his sons, and he cannot therefore .sell. (ii) On the
authority of Suraj Bumgi Koer's case’(5), the mortgagee could
enforce by suit against father and son the payment of his monev

()L.R,1T.A, 321; 8 O, 14 () L. R, 61 A, 233.

B,L. R, 187, (4 3B.L.R, F. B, 31,

(1. R,41.4,247;8.C, L L. (6) L. R, 6 L A, 99; 8, C,anies,
R., 8 Cale., 198, p. 148,
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by sale during the fother’s lifetime. (iif) Where the son is of age
gt the time the debt was contracted, the case would be different,
because the consent of such son is a condﬂnon precedent, to the
contraction of the debt, and it is clear that the Privy Council in
Suraj Bunsi Koer's case (1) have expressly reserved the case of
adult sons.

The opinion of the Full Bench was as follows —

.Having regard to the law as laid down by the Privy Council
in the cases mentioned in the reference, we think that the ques-~
tions referred to us should be a.'nsweared as Tollows ;—

1. The mortgage itself upon which the money was raised
could not be enforced, but the debt so contracted by the father
being itself an antecedent debt within the rulings of the Privs;
Council, aud the son being a party to the suif, the niorhga.gee,
notwithstanding the form of the proceedings, would be entitled to
a decree directing the® debt to be raised out of the whole ances-
tral estate, inclusive of the mortgaged property. :

2. Assuming the minor to be the only son, the mortgagee
would be entitled to a similar decree against him after the
father's death. .

3. We think that, under such circumstances, the .mortgagee
could not be considered as a bond jfide purchager for value, and

would not be entitled to the properfy, except to the extent of
the father’s interest, as against the infant son.

4. Assuming the adult son to be a party to the suit, the
" mortgagee would be entitled to & decree similar to that men-
tioned in the answer to the first question, directing the debt
to be raised out of the whole ancestral estate.

5. In the view which we take of the case, the whole of the
money borrowed would be an antecedent debt.

6. We consider it unnecessary to answer this question,

7. The sons not being made parties to the suit, they wduld
‘be entitled to recover their shares as against the purchaser. If
they had been made parties, they would bave had apparently &
good defence to the suit upon the merits.

(1) L. R.;6 L A, 88; 8..0, ante, p. 148.
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