
Sankumani express any opinion as , to whetlier the jmisdiotioii in ponding 
Ikoean. Y a lid ly  taken away. E'er do wo think that the present

defendants, who were no parties to the decree in original suit 
No. 25 of 1.883j and as between whom and tho phiintiff .the 
execution creditor in the Cochin Subordinate Court, the Calicut 
Subordinate Court has jurisdiotion, arc entitled to rely; on the 
provisions of section 25 of which the defendants in original suit 
No. 25 of 1883 did not avail themselves and thoroby call in 
question the jurisdietion of the Cochin Subordinate Court.

W e set aside the decree of the Lower Appellate Court and 
remand the appeal to be heard and determined on its merits. 
Costs to follow result.
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APPELLATE CIVIL.

Before Sir Arthur J .  M. Colllm, Kt., G hiefJndioej mid 
Mr. Justice Mutkmwii Ayijcir.

1889. R A N G A N A Y A K A M M A  iiw i)  A N O T i i E J i  ( D j u 'e w d a n t s ) ,  A p p e l i j A o t s ,  
NoTember 27,
DeeemTior 12.

ALW AE S'EHTI (PlAIK-TII’T), lilSSPONDBNT.*

llivd ii Law— Vaimjus— lieqakilcs of adoj/tiaii— Adoption diirhuj poUutkn u f ndoj}tivo 
parent— Contract A ot— A ct I X  of 1872, ss. 15 , IG — Gocrcion— Uniluciii/hu'Hce.

Tha minor widow of a deceased Hindu of the Ivoinati or Vaisya t;a3l(3 (who had 
authorized her to adopt a son) corporeally accepted ii boy a.s in adoption from his 
Jiatmul father who (smile) helonged to a diiHorent goiram from her doeoaeod hus- 
feand. There wore no formal doclarationa of giving and taking tho child, aud dtiUa 
homam was not performed. At tho time when thu child waa hjiiided ovc.t to the 
widow her hushand’e corpso waa etill in' tho house, and tho rolatives of ilio child 
and other momhors of the casto obstructed the romoval of tho corpsi'i until tho child 
had been accepted as above and the widow had oxociitod a dood of ado|iiiou :

Held, that there was no valid adoption by tho widow.
For cur: Wo cannot say that obstructing tho romoval of a corpso 1>y tho do- 

ceased’ s widow or hor guardian, -unless sho mado an adoption and Hignod u dncumont 
is not an Tinlawfiil act or not an act such as is defined by aoction 15 or 10 of tho 
Indian Contract Act.

Dicioin Mahashoi/a, Bhosinath Qlm<t v. Srimati Kruhm 8oonduri as to
mddsnts of a fom al adoption discussod.

« Appeal Ifo. 143 ol 1888. (1) L .ll., 7 I.A., 250.



Observations on. tlie necessity ô  datia Jioniam in a ceremonial adoption among 
members of a tmce-bom class, and on an adoption taking place during tlie poUu- s a m m a  

tion of the adoptive parent. A w a u  Seiti.

A ppeal against the decree of L. A. Campbell, District Judge of 
Nellore, in original suit No. 17 of *1887,

Suit by the minor plaintifi by Ms natural father and next 
friend to establish his adoption by defendant No. 1, the widow 
of Akula Ohenchayya, a Vaisya, and for possession of the move- 
able and immoveable property of Akula Chenohayya. Defendant 
No, 1, who was a minor, defended the suit by her guardian 
ad litem, her father, who was also joined as defendant No. 2.

The facts of this case appear sufficiently for the purposes of 
this report from the judgment of the High Court. Exhibit A, 
which is there referred to, was translated as follows;—

“  Yesterday at about 8 o’clock in the night my husband Ohen­
chayya Setti died of the disease under which he was labouring.

“  Before his death, i.e., about 7 o’clock in the night, my hus­
band directed me to adopt a boy in order to perpetuate his family.
This he said in the presence of our priest by name Chakravar- 
thala Govinda Oharulu Ayavarlu Graru, Tusali Appala Charlu,
Kami Setti China Subbiah, Duggi Setti Bali Setti and others, 
also in the presence of our relatives and females.

According to the orders of my husband I, having this day 
consented to adopt a boy in the presence of the mediators, who 
are the attestors, adopted one Alwaru, son of Mogili Graratiah, 
and settled that the funerals of my husband should be performed 
in the name of my adopted son.

“  I f  my father, &c., raise any objections as to the said ar­
rangement, these shall not be valid. I  caused this to be written 
by Addanki Subbaramiah of my own free will.”

The District Jiidge, on a question raised as to the ceremonial 
validity of the adoption, delivered judgment as follows :—•

There were no religious ceremonies. The immediate presence 
of the corpse forbad them. But there seems to have been a 
giving and taking, though the defence argue otherwise. Admit­
tedly the father of plaintiff and two sons were fetched to the 
house, and there is the evidence of several witnesses for plaintiff 
to the effect that the boy selected, i.e., plaintiff, offered fruits to 
first defendant. The fifth, sixth, eighth, ninth, and tenth wit­
nesses aU say that plaintiff was taken by his father up to first
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E a nsaw aya .- defendant, and the first four of these agree in saying that the 
child was seated on his father’s thigh at the time. It is in such 

Aiwak'setti. little points that the truth becomes apparent, and there can be no 
doubt but that this action of the father of the boy did occur. I f  
so, it seems to me that there was a giving. An acceptance there 
certainly was, for not only was the document then signed, but, as 
already noticed, the boy was admittedly kept on in the house for 
some days.

“  The parties are Komatia and are, therefore, members of the 
third superior regenerate class,'' the Vaisyas. It has been ruled 
by the Madras High Court in Chandraniala v. M'UhtamaJa(V) that 
a giving and receiving in adoption is sufficient in the case of the 
next highest class, the Kshatriyas. It follows, therefore, that this 
is sufficient in the class to which the parties belong. The adop­
tion now in question is, therefore, not invalidated on the absence 
of religious ceremony. There was some sort of ceremony, for the 
boy’ s head was admittedly shaved. I f  a religious ceremony is not 
necessary, the fact of the person adopting being under pollution is 
necessarily not fatal to an adoption. Pollution merely bars the 
performance of a religious ceremony. This is shown in the case 
of Thangathanni v. Ramu{2). The circumstances there were the 
same as here, and the fact that those parties were Sudras does not 
a-ffect the principle involved. 1 take it from that decision that 
the mere fact of death causes pollution. But the sixth witness for 
plaintiff, a Brahmin, stated that ' pollution begins, it is said, after 
the dead body is burnt.’ . . . .  I  hold, therefore, that adoption was 
made, and that it is valiil, unless it can be shown for the defence 
that undue influence or coercion was used to bring it about.”

The District Judge came to the conclusion that no undae 
influence and coercion had been exercised on defendant No. 1 and 

' passed a decree for the plaintiff.
The defendants preferred this appeal.
Mama Ban for appellants.
Parthasaradhi Ayyamjar for respondent.
Judgment.— The real parties to this appeal are minors, and 

the question for decision is whether the first appellant adopted 
the plaintiff, and whether the adoption, if true, is valid.

The minor appellant’s husband was one Ohenchayya, a Komati

(1) LL.R., 6 Mad., 20. (2) 5 Mad,, 368,
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or Yaisya by caste, and on 16th Marcli 1887 lie died after a pro- E anganaya-

traoted illness extending over several montlis. He left consider-
able property, wliich is estimated in the plaint at Rs. 40,000, and Setti.

blit for the adoption, the first appellant, his childless widovr,
would be his heir-at-law. The plaintiff’s case was that about two
hours before his death, Ohenchayya learned that he was in a
critical condition, that after directing bis wife to pay certain
legacies, he asked her to adopt some boy and thereby perpetuate
his family, and that upon his death and prior to the removal of
his corpse for cremation the widow adopted the plaintifi with the
consent of her guardian and father, the second appellant, and
executed a deed of adoption (exhibit A ) in the name of the plain-
tifi^s natural father. The appellants contended that Ohenchayya
became unconscious on the morning of the 16th March and died
in the evening; that he was not in a condition either to give
legacies or authorize an adoption; that the plaiatiS was neither
given by his father nor taken by the first appellant in adoption ;
that no datta homam was performed; that the appellant was under
pollution when-.the adoption is said to have been made, and that
the plaintiff's brother-in-law with the aid of a police constable
and others obstructed the removal of Chenchayya’s dead body, and
by continuing to do so coerced her to sign exhibit A  when she was
in grief and unfit to act with free will and consent. The Judge
upheld the adoption and decreed the claim, and to this decision
the appellants object and reiterate the objections urged in the
written statement.

W e agree with the Judge that Ohenchayya did authorize his 
widow to adopt. Five witnesses for the plaintiff deposed to that 
effectj and they are in no way connected with the plaintiff. !I*he 
authority to adopt is mentioned in exhibit A , and it is very likely 
that a person in Ohenchayya’ s position should have desired to 
provide against the extinction of his family. Though this evi­
dence is contradicted by some of the appellants’ witnesses, and 
though they state that Ohenchayya was unconscious thi’oughout 
the 16th March, they are all related to the minor appellant with 
one exception. Again the appellants’ pleader lays stress on the 
absence of an authority in writing, on Ohenchayya^s omission to 
adopt whilst alive notwithstanding his protracted illness, on the 
plaintiff’s omission to call Ohenchayya^s guru oi’ priest, G-ovin- 
daohai'lu, Who is said by the plaintiff’s -witnesses to have been

m
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EiNGAKAYA" consulted about tlie adoption, and on Gliendiayya’s condnot in 
accepting at once the statement of tlie plaintiff’ s Bisth. witness that

A xw ak S etti- ]2e would die soon, without communicating with the physicians 
who had heen treating him. These defects in the cyidenoe in sup­
port of the authority to adopt detract doubtless from its weight, 
hut it must also Tbe observed that persons often, postpone the 
making of a will or arranging for an adoption until they are 
on their death-bed. On the one side there is  positive evidence, 
apparently disinterested and accepted as fide by the Judge 
who had the witnesses before him, and not inconsistent with the 
probabilities of the case; whilst on the other there is only the 
evidence of rektives, and the observations to which the plaintiff’s 
evidence is open are in themselves not conclusive. W e are of 
opinion that on appeal we must accept the finding that Ohenohayya 
directed his widow to adopt.

W e also concur in the opinion of the Judge that before 
Ohenohayya’s corpse was removed, the plaintiff was taken to his 
house and given by the boy’s father and taken by the minor 
appellant in adoption. W e shall presently consider how far the 
latter acted under pressure, and whether the pressure amounts to 
coercion; but, for the present, we confine ourselves to the considera­
tion of the question whether there was such an overt act a.s might 
be accepted in law to amount to a gift and acceptance. The evi-, 
dence for the plaintiff shows that he was taken to Ohenchayya’s 
house, that he was there seated on his father’s lap, that a cocoanut 
and fruits were then placed in his hands  ̂ and that he gave them 
to the minor appellant, his adoptive mother. The plaintiff’s third 
witness, who officiated at Chenchayya’s funeral ceremonies, stated 
that the acceptance of fruits from the boy selected for adoption by 
the desire of his natural father, and in his presence, was a token of 
his acceptance in adoption. The appellants' pleader draws our at- 
teJition to the decision of the Privy Oouncdl in Malutfilioya Shosinath 
Q-Jioscv. Krishna Soondan Dasi{l) and argues that though
the boy might be taken to be corporeally delivered, the act was not 
accompanied with the declarations, viz.j “  I  give this child as your 
son, and I  take him as my son.”  W e do not apprehend their 
Lordships of the Privy Council to do more than indicate the ordi­
nary incidents of a formal adoption, and rule that there must be a
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corporeal delivery of the boy by a person competent to give to a Rattgana-va- 
person competent to take under circiimstanoes wliicli denote an kamma

intention on tiie part of tke one to give and an intention on the Ax.'wab. Ssm. 
part of the other to accept the boy in adoption.

Upon the evidence, the Judge, we consider, properly held that 
there was a gift and acceptance as described above. Though there 
is a conflict of testimony on this point also, we are inclined to 
accept the finding of the Judge. It is clear that the plaintiff was 
shaved immediately after he had been received in adoption, and 
according to his third witness  ̂the funeral ceremonies of Ohenchayya 
were performed until the eighth day of his death in the name of 
the plaintiff. The adoption is»fm*ther referred to as having taken 
place in exhibit A. /'The substantial questions then for determin­
ation in this case are whether the plea of coercion is well founded 
and whether the adoption is invalid either because no datta Jiomam 
was performed or because it was made whilst the adoptive parent 
’was under pollution. As to the contention in regard to pollutionj 
the Judge is clearly in error in saying that it arises on the crema­
tion of the corpse. Pollution consequent on birth or death arises 
according to the usage of the caste to which the parties belong at 
the moment of bii'th or death. It is, however, unnecessary to 
dw^l further on this' point as datta homam was admittedly not 
performed, though Chenchayya was a Vaisya by caste and belonged 
to the third of the regenerate classes. Though datta homam was 
declared not to be indispensable even among Brahmins in the case 
of 8%ngamma v. Bamanuja OJm rh(l), yet it was held in Gonnd- 
ay ijar v. Dorasanii(2) by the Full Bench that it might be necessary 
to a ceremonial adoption, that adoption among the three higher 
classes was ceremonial, and that unless the adoption was from the 
same gotram, an inquiry as to Hindu usage in this presidency 
would be material. This view is confirmed by the observations of 
the Privy Oouncil in Malia&lioya 9ho&inath Ghose v. Srhnati Krhhn a 
SoDndari Dasi{Z). Their Lordships say in that case that “  A ll 
that has been decided is that amongst Sudras no ceremonies are 
necessary in addition to the giving and taking of the child in 
adojDtion. The mode of giving and taking a child in adoption 
continues to stand on Hindu law and usage, and U is perfectly char
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BANGAN*m- amongst the tidoB-horn chsscs there could he no mch adoption hj 
deed, because certain reliyioiis ceremonies, the datta homam in par^-

Ai’WARSJS'm. iiculat\ am in their case requisite. The system of adoption seems 
to liave been borrowed by tUe Sudras from these twice-born classes, 
■wliom ia praotice they imitate as muoli as they can, adopting those 
purely Geremonial and religious services whichj it is now decided, 
are not essential for them in addition to the giving and taking in 
adoption. It would seem, therefore, that according to Hindu 
usage which the Courts should accept as governing the law, the 
giving and taking in adoptioii should take place by the father 
handing over the child to the adoptive mother and the adoptiye 
mother declaring that she accepts the child in adoption,”

It is then said that these remarks are in the nature of an 
obiter dictum, and that the parties in that case were Sudras. Butj 
even if they were so, they would be entitled to great weight as 
pointing to a distinction in the law of adoption as administered to 
the different classes. They are. however, made to indicate the 
ground of the decision that corporeal delivery of the child is essen~ 
tial even among Sudras, and unless it is shown that the usage in 
this presidency is otherwise, they must he accepted as binding 
upon '9̂8.

regards the plea of coercion, the case for the plainti^ is 
4hat the minor appellant insisted upon carrying out the wishes of 
her husband at once; that her father consented to her doing s o ; 
that two boys, the plaintiff and his younger brother, wore shown 
to her; that she selected the plaintifi j that those assembled for 
the funeral said that there was no objection to the selection, the 
plaintiff not being the first born, though he was the eldest of the 
sons alive, and that thereupon he was given and taken in adoption 
in the mode already described. The appellants’ ease, on the other 
hand, is that the removal of the corpse was obstructed; that the 
appellants were told that the corpse should not be removed until 
the plaintiff was adopted; that his brother-in-law took an active 
part in forcing the adoption on the appellants; that at liia instance 
a police constable interfered and insisted on the adoption; that 
an. application mado at the neighbouring police station for aid 
was refused, and that overcome by grief, the minor appellant and 
her father were coerced into making the adoption, and that exhibit 
A  was executed by the minor and attested by her father otherwise 
than with free >vill and consent. The Judge observes that jio
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actual force or lestraint was used; tliat some caste influence was Eanganaya- 
very probably brought to bear on them; that the spiritual needs w m a .
of the deceased as conceived by his castemen called for their AiwAaSEm.
interference, and that his expressed wish for a son almost rendered 
such interference a duty on their part. No doubt the caste
wished the adoption, wished it to take place at onoej and if the
deceased had authorized it, there was no occasion for the delay.
H e held that the caste influence was not exerted in an irregular 
manner, and that the adoption must be upheld. In coming to this 
finding the'Judge has oYerlooked several facts in evidence which 
raise a strong presumption in support of the appellants’ conten- 
tion. The first appellant was only about 13 years old when 
Ohenchayya died, and, though under Hindu law a minor might 
make a valid adoption for the spiritual benefit of her husband, yet 
there must be cogent evidence to show that she did so under the 
intelligent and disinterested guidance of her legal guardian seeking 
bond fd e  to provide for a spiritual necessity with due regard to her 
interest so far as it is compatible with such necessity. The Judge 
finds that Chenchayya’s castemen exerted a pressure on the widow 
and her guardian, but he omits to consider that the oocasion was 
one when no such pressure should be and is ordinarily exerted.
1'he adoption was authorized but on the previous evening, and 
within two hours later, Ohenchayya died, and his death, which 
doomed the minor, according to the usage of her caste, to a life­
long widowhood, must have caused to her and her father intense 
grief. The occasion was, therefore, one in which no guardian 
would be in a frame of mind to deliberate and decide whether 
an adoption should be made, and if so, who ought to be selected 
for the adoption. Adoption is usually regarded in this country 
as a solemn and irrevocable act, and it is generally made after 
protracted discussion and careful consideration among members of 
the family interested in the infant widow. The procedure which 
was followed in the case before us is as summary as it is unusua^

I f  immediate adoption had been deemed necessary by Ohen­
chayya for his spiritual benefit, it was in his power to have made 
it before he died, or to have named a boy and enjoined his widow 
to adopt on the expiry of the period of pollution. This he had 
not done on the plaintiff’s own showing. It  is then by no means 
easy to understand why Ohenchayya’s castemen should care more 
for his spiritual benefit than himself, unless they feared that the
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R a n g a n a y a -  widow might, in tlie exercise of her legal right, either not adopt 
KAMMA Qj, |)oy thcj desired to see her adopt if she

A x w a b  Se t h , and her guardian were allowed time for freedom of thought and
action.

Again, it is an undisputed fact that the minor appellant was 
under pollution when the adoption was made. On this point the 
Judge is clearly in .error, for according to the usage of the caste, 
as is indeed conceded by the respondent's pleader, pollution com- 
mences, as already stated, at the moment of death and not after 
cremation as is remarked by the" Judge. The plaintiff’s third 
witness, who officiated at Ohenchayya’s funeral, deposes that adop­
tion is an auspicious act, that no auspicious or religious ceremony 
is performed before the expiration of the period of pollation, and 
that although he is 41 years of age, and although he is a purohit
hy profession, as far as he was aware no adoption ever took plaoe
anywhere else whilst the corpse was still lying in the house. Soyeral 
other witnesses for the plaintiff say that when they have to perform 
their father’ s annual obsequies, ivhieh, according to custom, must 
he performed on the lunar day corresponding to the date of death, 
such ceremonies are postponed, if they are under pollution, until it 
is over and they become pure again. It is also generally believed 
that religious ceremonies, if  performed during the period of pollu-, 
tion, are devoid of merit and lose their efficacy. Hence it is that 
when an immediate adoption is desired, it is miiade either imme­
diately prior to death or on the expiration of the period of pollution. 
Having regard to these incidents of caste custom, wo do not see 
our way to believe that those who insisted on immediate adoption 
and prior to the removal of the corpse did so bond fide to provide 
for urgent spiritual necessity.

Apparently, several of the plaintiff’s witnesses suggest in view 
of this peculiarity in the case that the minor appellant desired to 
carry out the wishes of her husband at once and that lier father 
consented to lier doing so. The Judge evidently does not credit 
them, inasmuch as he accepts the evidence for the appellant so far 
as it shows that pressure was put upon them. In support of this 
view, there is the evidence of tlie appellants and their witnesses 
Nos. 2, 5, 8, 9, and 10. As most of these witnesses are relatives 
of the minor appellant, the Judge considers perhaps that the 
pressure was neither irregular nor severe and that it did not go 
beyond firm persuasion. But we find from the evidoROo of th,̂
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Inspector of Police, viz., tlie fourth witness for the appellants, that B a s g a n a t a -  

the girl’ s uncle, her second witness, went to the police station-house 
at Nellore Town whilst Ohenohayya’s corpse was lying in his -A-LWAaSETn. 
house and complained that its removal was being prevented and 
the adoption of a boy was being fabricated, but that he was told 
that the matter was not one for police interference. This corrobo­
rates the evidence of the minor appellant’s father and uncle that 
the plaintiff’s brother-in-law and others urged upon them the 
plaintifi^s adoption; that they refused to adopt and persisted in 
doing so until 10 o’clock in the'morning; that the former refused 
to allow the corpse to be removed; that these were bached by the 
Head Constable of Nabob’s Petta; that by the desire of the minor 
appellant’s father, her uncle complained at the police station at 
N ellore; that the complaint was ineSectual, and that they were 
overcome by the pressure. Their evidence is corroborated in 
another important particular. The plaintiff’s second witness is 
the head constable who so interfered. There is strong reason to 
think that he was there and assisted in bringing about the execu­
tion of the document through pressure. Though he states that he 
went to Ohenchayya’s house because he wanted to see him on 
hearing of his death, yet it is to be observed that he must have 
been then aware that the presence of a Mahomedan like him 
would be unwelcome on the occasion, that there was no satisfactory 
reason for his going into the entrance where the corpse lay unless 
it was to speak to the minor and assist the plaintiff’s brother- 
in-law as suggested by the appellant and several of her witnesses 
or for his taking part as an attesting witness in the execution of 
exhibit A. Seeing that the plaintiff was a pauper, whilst Chen- 
chayya was comparatively well to do in life  ̂ and his widow had 
several relations, the selection of the plaintiff for adoption, whose 
father only recently settled at Nabob’s Petta and was in no way 
related to Chenchayya’s family, was antecedently improbablel 
The evidence of the appellants’ seventh witness, W’-ho wrote 
exhibit A, shows that it was dictated by the jdaintiS’s brother- 
in-law, the police constable, and others, that though he waited 
there till 10 a.m ., the parties did not affix their signatures, and 
that he then left. He is corroborated by the fact that hia attes­
tation does not appear in the document. As to the suggestion 
that no lihysioal force or restraint was used, we cannot say that 
obstxiioting the removal of a corpse by the deceased’s widow or
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E angastaya- t e r  guardian unless she made an adoption and signed a dooumentj 
is not an unlawful act or not an act such as is defined by section

AwauSetti, 15 or 16 of the Indian Contract Act.
It is true that one witness for the plaintiff stated in his exam- 

ination-in-chief that the plaintiff was of the same goiram with 
Chenohayya, hut he denied all personal knowledge in cross-exam­
ination. The appellants' witnesses Kos. 2 and 8 denied that the 
plaintiff was of Ohenchayya’s cjotram, and the p],aintific’s father did 
not go into the witness box to contradict them. Fm'thermore, 
it is an undisputed fact that tiie plaintiff was expelled from 
Chenohayya’s house within eight days after his death, and before 
the funeral ceremonies were completed. This revulsion of feel­
ing is also unaccountable on the view suggested for the plaintiff 
that the adoption was sought for by the minor appellant with the 
sanction of her father. There appears to have been some mis­
apprehension on the part of the Judge in regard to the right of 
interference on the part of Chenchayya’s castemen. It is usually 
regarded as indelicate and harsh even to suggest an adoption to 
an infant widow and her father when the corpse is lying, and 
when in the midst of their affliction they can think of nothing 
else than their misfortune, and as altogether inconsistent with 
what is due from persons calling to condole and express their 
sympathy. The exerting of any pressure by strangers on such 
occasion is as unwarranted in law aa by the usage of the caste.

W e are of opinion upon the whole evidence that but for the 
obstruction caused to the removal of Chenchayya’s corpse by his 
brother-in-law and others, and for the appellant and her guardian 
being overawed by a head constable assisting them, and by the 
police refusing to interfere on their complaint, neither the plaintiff 
would have been taken in adoption nor exhibit A  oxecuted as 
evidence of it.

W e set aside the decree of the Judge and dismiss the suit with 
costs throughout.
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