
an estate interposed between tlie last male.owner and the next Eandasami 
M I  owner. W e are of opinion that the Judge was right in akkammax 

holding that the intervention of two life estates does not alter the 
nature of the reversionary interest, which section 42 was intended 
to protect. His view is in accordance with the observations made 
by this Court in Narayana v. Chmgalaminail) and by the Privy 
Council in Anant Bahadur Bing v, Thahirain Eaghumth Koar{2).
Another objection urged upon us is that the alienation made by 
the first in favor of the third defendant is binding on the 
reversion. Both the Courts belOw find that the appellant, who 
dealt with a Hindu widow and was therefore bound to show 
affirmatively the legal necessity which made the alienation by her 
binding on the reversioners, has failed to establisli such necessity.
The question whether there was such legal necessity is one of fact, 
and we are concluded by the concurrent findings of both the 
Courts below.

This second appeal fails and we dismiss it with costs.
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A P P E L L A T E  C IV IL .

Before Mr. Jm tice MtiHusmni Ayyar and Mr. Justice Wilkimon.

BERES!FORD (D efen dan t), A ppellant , 1889.
August 20.

V. - October 8.

E A M A 8 U B B A  akd  another  (P laintifps), E bspondbnts.*

M indii Laxu— Im p a rt ib le  M in indari— M ight o f  zam in dar to a lien a is— Oivit I ’roeedu re  

Code, ss. 437, 464— E e g u h t ic n  V  o f  1804 {M ad ras), ss. 2j 8— S u it l y  a  w ard  o f  

the Qoart o f  W ards— N on -fo in der  an d  m isjoin der o f  par ties .

T h e  iioM er  o f  a n  im p a rtib le  zam indari, g o v e rn e d  l>y th e  la w  o f  p r in iog e iu tu re , 

h a v in g  a son , execu ted  a  m in in g  lease  o f  p a rt  o f  the zam iudari fo r  a p e r io d  o f  

tw e n ty  y e a rs , b y  w h ich  n o  b en efit w as to  a ccru e  to  the g ra n to r  un less m in in g  
op era tion s  w ere  carried  on  w ith  success, a n d  th e  com m en cem en t o f  m in in g  

op era tion s  w as le ft  op tion a l w ith  th e  lessee . O n  th e  death  o f  th e  g ra n tor , M s  
m in o r  son  a n d  succcssor, b y  th e  C o lle c to r  o f  th e  d istrict as h is  n e x t  fr ie n d ,

(a u th or ized  in  th a t b eh a lf b y  th e  C ou rt o f  W a r d s ,)  n o w  sued th e  a ssign ee o f  th e  

leasee t o  h a v e  th e  lease set aside. T h e  secon d  p la in t iS  w as th e  g ra n tee  fro m  

th e  Ooxirt o f  W a rd s  (a c tin g  o n  b e h a lf  o f  th e  m in or  zam indar) o f  certa in  m in in g

(1) I.L.K., 10 Mad., 1. (2) L,R., 9 LA., 63.
* Appeal No. 2 of 1889.



B jirbsford  H gW s on  the same land. Tlie defendant had osocuted a  cloclai'ation o f  truist in
V. respoct of hia interest in favor of certain paraons wlio were not Joined :

RaMASVBBA.
(1) per Parker, that the first plaintiiS could sue Ly the Oolloctoi’ oi; North 

Arcot as his next friend, sincc tho Court of Wards had authorized tho latter to 
conduct the suit:

(3) Muttnsmi Ayijar and JFilkmon, JJ. {affvmivn thejiulgmmt of Parher, J.) 
(1) that the interests of the first and second plaintiffs not hoing inconsistent with 
each other, the suit not bad for misjoinder; (2) that tho defendant’ s interests 
not having heen shown to bo hostile to those of tho poraona entitled under the 
declaration of trust, tho suit Avaa not had for non-Joindor ; (3) that tho leaeo was 
not one -which a managing member ol an ordinary joint family gnvorncd by 
Mitakshara law could providently enter into ;

(3) per UnttuHami Ayijar and Wilkbimi, / / .  {reverdiiij the jiidijment of J'arlcer, J.) 
that in the absence of evidonco of any family cuatom rendering tho zamindari 
inalienable by the zamindar foi the time beiny for purposes othor than those 
warranted by the Mitakshara law, tho lease was not invalid as against the plaintiifs. 
SarfnJ Kuari v. Deonij Kunri 10 All., 27‘2) discussed and followed.

A ppeal  against tlie decree of Parker, J., (sitting on the Original 
Side of the High Court) in civil suit No. 2 of 1889.

This was a suit by the minor zamindar of Kangundi by his 
next friend tlie Collector of North Arcot, appointed as stioh by 
the Court of Wards under Madras Kegulation V  of 1804, to set 
aside an instrument, dated 18th April 1876, and eseciitod by the 
late ziamindar of Kangundi, the father of the plaintiif, to one 
Saravana Mnttu Pillai, deceased, whereby the exclusive right of 
mining in part of the zamindari was conveyed to the latter, on 
the ground that the instrument was not binding on ̂ the son and 
suc.cessor of the grantor. The second plaintiff was joined on 
the ground that the Court of Wards having repudiated on behalf 
of the first plaintiff, the instrument above referred to, had pux-< 
ported to grant to him an exclusive license to search for gold and 
other metals in the Kangundi zamindari. The defendant was 
the assignee of the rights of Saravana Muttu Pillai under the 
instrument of 18th April 1876, of which he (the defendant) had 
since executed a declaration of trust, exhibit I, in favor of certain 
other persons who were not joined as partieR to the suit.

It was admitted that the Kangundi zamindari was impartibl® 
and was governed by the law of primogeniture. And it appeared 
that the grantor of the lease sought to be set aside died on I7th 
February 1883 leaving two eons, of whom the first plaintiif, 
who was born about 1869, was the oldest. Tho instrument of th© 
18th April 1876 was filed as exhibit A.
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Mr. Shcm for defendant objected at the hearmg tiiat, under Behesj-oiu) 
the terms of section 464 of tlie Code of Civil Procedure, the first RAMAâ iBA. 
plaintiff conld not sue by the Collector of North Arcot as his next, 
friend,

With regard to this objection the learned Judge said in  ̂
delivering j u d g m e n t “  I  overruled that objection as it ap- 

peared to me that the effect of that section is merely to prevent 
“  any person other than some agent acting under tho authority 
“  of the Court of Wards from being admitted as next friend 
“  to a minor whose estate has beeJi taken under the management 
“  of the Court. In the plaint as first presented the manager 
“  appointed under section 8, Regulation V  of 1804, was entered 
“  as the next friend of the minor first plaintiff. That manager 
“  was subsequently dismissed, and the Court authorized the Col- 
“  lector of North Arcot to conduct the suit. There is nothing 
“  in the^^Eegulation to restrict the duty to the managers appointed 
“  under section 8 ; the Collector is ex-officio agent of the Court,
“  and the direction would be perfectly legal under section 2.
“  The objection is merely formal, and in a similar case the Privy 
“  Council refused to hear such an objection. Baboo Ilurdey 
“ Narain Sahu v. Pundit Bahoo Roadcv Perkash M isser(l).’^

The Advooate-Q-eneral (Hon. Mr. Spring Brm m n) and Mr.
M khell for the plaintiffs argued that the lease of 18th April 1870 
was improvident and was invalid as against the first plaintiff, who 
was already born at the date of its execution,

Mr. Shmo objected further to the frame of the suit on the 
grounds that the second plaintiff had no right to sue jointly with 
the first plaintiff, that the beneficiaries under the declaration of 
trust’ executed by the defendant should have been joined, and 
argued that the, lease sought to be set aside was not invalid as 
against the first defendant.

Upon the question of the validity of the lease Parker  ̂ J., 
delivered judgment as follows

“  The real question in the Suit is whether the lease granted 
by the late zamindar is binding on the estate in the hands of his 
successor, and I  am of opinion that it is not. Though the estate 
is an impartible zamindari, there are still rights of survivor­
ship, Grammdevamma Garu v. Mmmndora Gam(2), and Naragcmti
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Beuestoro Achamim Guru v. Vonliatachakpati N ayanm ruil). The learned 
R a m a I u b b a . Advocate-Q-eneral does not contend that the lease is invalid merely 

Tô oa'ose it is a long lease running beyond the life-time of the 
grantor, for the validity of such leases if made for proper purposes 
beneficial to the family is well recognized. See Mana Vikrmnan v. 
Sundaran Pattar{2). But he contends that the lease was pre­
judicial to the interests of the family and altogether "beyond the 
scope of the authority of the zamindar for the time being. Mr. 
Shaw, on the other hand, contends that the test is not whether the 
lease has turned out beneficially, but whether, having regard to 
the circumstances of the country at the time at which it was 
granted, it might be viewed as not at that time detrimental.

“ It is further urged that the royalties agreed to be paid by 
Mr. Lonsdale (the second plaintiff) are similar to the terms to 
which defendant has agreed, and that nothing is to be gained by 
substituting one lessee for another.

“ Not only was exhibit A  granted without consideration for a 
term of twenty years, but there are no provisions in the document 
requiring the lessee to work either within a given time or at all, 
nor are there any provisions for the cancellation of the lease in case 
the concession is not worked. This is what has actually occurred. 
It is stated in the plaint, and the allegation is not traversed that 
nothing whatever has been done by the lessee ; nor is lie bound to 
do anything; and the consequence is that the successors of the 
grantor might be obliged to. wait till 1896 before they could derive 
any profits from gold mining on the estate if from want of capital 
or want of will, the defendant neglected to utilize his concession, 
And this without any consideration whatever. A  mere one-sided 
agreement it is impossible to imagine, and even judged by the tost 
proposed by the learned counsel for the defendant tho lease could 
not be upheld,

“  There will be a decree for plaintiffB with costs declaring the 
lease void and for its cancellation.”

The defendant preferred this appeal against the decree of 
.Parker, J.

Mr. K . Brou'u for appellant.
The Advocate-General (Hoii. Mt 'S pHud and Mr,

Kernan for respondents.

(i) I.L.R., i Mad., 250. (s) I.L.R., 4 Maa., 148,



Tile arguments adduced on this appeal appear siifficientlj for Bebesfoed 
the pua p̂oses of this report from the following judgments. R am asubba

M tjttusam i A y y a b , J.— The first respondent is the mksor. 
zamindar of Kangundi in the district of North Arcot and the ap- 
pellant is the assignee of a mining lease which was granted hy the 
late zamindar on ISth April 1876 to one Saravana Mnthu Pillai 
and by him transferred on 16th October 1876 to Major-Q-eneral 
Beresford and Mr. Alexander Mackenzie. ’ Mr. Mackenzie trans­
ferred his interest on 21st July 1877 to Q-eneral Beresford, who  ̂
on 8th December 1881, executed declaration of trust in favor of 
certain persons in trust for whom he agreed to hold certain shares 
in'the lease. The late, zamindar died on 17th February 1883 
and the zamindari, which is an impartible estate, devolved by 
custom on his eldest son, the first respondent, by right of primo­
geniture. As he was a minor, the Court of Wards took the estate 
under its management on 11th April 1883; thereupon^ the appel­
lant inquired onTth April 1886 if the Court woiild renew the lease 
for a further period of .ten or twenty years. The Court of Wards 
repudiated the lease on 7th May 1886, but ofEered to consider 
any proposals which might be made on terms similar to those 
made in connection with mining leases granted by the G-overn- 
ment. No such proposals being made, they granted a lease to 
the second respondent for two years to search for gold and other 
metals in a portion of the zamindari on 25th February -1887.
The minor zamindar and the lessee of 1887 brought this suit 
•to have it declared that the lease granted in 1876 by the late 
zamindar was null and void as against them. The plaint stated 
that the zamindari was the lessor’s ancestral property, that he 
had two undivided sons living at the date of the lease aged seven 
and five years respectively, and that the lease granted by him in 
1876 was invalid under the Mitakshara law as against his sons.
The learned Judge in the Court below decreed the claim and 
considered the lease to be improvident and in excess of the late 
zamindar’s authority as the zamindar for the time being of an 
impartible ancestral estate belonging to a joint. Hindu family 
governed by the Mitakshara law. The first question argued in 
support of this appeal is whether the parties named in exhibit I  as 
beneficiaries ought to have been made defendants. The learned 
Judge below held, that there was no privity of contract between 
them aAd the minor zamindar, apd that they were not necessary

28
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B beespord  parties to tlie suit. In this conclusion I concur.  ̂Exhibit I  only
Ramawbba. declares a trust and constitutes the relation of cesimque 'truk 

and trustee between the beneficiaries mentioiied in it and Major- 
General Beresford. It is provided by section 437 of the Code of 
Civil Procedure that in all suits concerning property vested in a 
trustee, the trustee shall represent the persons beneficially interested 
in such property, and it shall not ordinarily be necessary to make 
such persons parties to the suit. But the Court may, if it think 
fit, order them or any of them to be made such parties. The last 
clause is taken from 15 & 16 Tic,, cap. 86, section 42, rule 9, and 
beneficiaries are made parties in England -when the trustee is 
either wholly uninterested or has an interest adverse to their 
interest— C'fe5T(7 v. UowhndiV), F ap ie  v. Parker{2), In  the case 
before us, the appellant filed no written statement, nor are we 
referred to any averment or evidence to the effect that the appel­
lant’s interest was hostile to that of the beneficiaries. I do not 
consider that this contention as to non-joinder can be supported.

The nest question is whether the second plaintiff was properly 
allowed to intervene as a .co-plaintiff. It is not denied that he 
has an interest in the subject-matter of the suit to the extent 
mentioned by the learned Judge, and such interest could not 
take effect if the lease sought to be set aside were valid. It is not 
necessary that the interests of co-plaintiffs should be co-extensive, 
hut it. is sufficient if they are not inconsistent with each other. 
On this point also the decision appealed against is right.

Passing on to the merits, the substantial question for decision 
is whether the mining lease evidenced by exhibit A  is binding 
on the minor zamindar. It was executed by his late father and 
purports to grant mining rights over a portion of the Kongundi 
zamindar for a period of twenty years. But it is so framed that 
no benefit could accrue from it to the lessor unless and until the 
lessee commenced mining operations, and thero is no provision 
whereby the former can insist upon the latter oommoncing those 
operations at any time within that period. It was practically 
left to the arbitrary discretion of the lessee either to commence 
work or not, and the result is that nothing has been done by the 
lessee, though the lease was granted in 1876. The learned Judge 
is, therefore, well founded in holding that the transactioB is not
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one wMoh. the manager of a joint Hindu family acting m th  ordi- Bebssposd 
nary care and prudence in the exercise of his qualified power of BAmstsBA. 
dealing with family property should conclude.

It is urged for the appellant that there was no improvidence 
in securing the benefit of English capital and appliances without 
which no mining operations could ordinarily be carried on in 
India. But it must be observed that the learned Judge did not 
*take exception to granting a mining lease for that purpose, but 
objected to j;he particular transaction evidenced by document A, 
which was not calculated to seciire the benefit suggested for the 
appellant within a reasonable time and has in the result failed 
to do so for upwards of ten years. I cannot say that the learned 
J udge was not warranted in finding that the transaction was not 
for the benefit of the joint family. His opinion is in accordance 
with the course of decisions in this presidency as to the disposing 
power of the owner for the time being of an impartible estate.

The law hitherto administered in this presidency was explained 
by this Court as follows in Naraganii Achamnmgani v. VenkaU- 
ohalapati Nayanmiru{l) :— “  Where property is held in co-par­
cenary by a joint Hindu family, there are ordinarily three rights 
vested in co-parceners—the right of joint enjoyment, the right to 
call for partition, and the right of survivorship. Where impartible 
property is the subject cl such ownership, the right of joint 
enjoyment and the right of partition, as the right of an undivided 
co-parcener, are, from the nature of the property, incapable of 
existence. But there being nothing in the nature of the property 
inoqUsistent with the right of survivorship, it may be presumed 
that that right remains. The right to call for partition altogether 
disappeg-rs—thB right of joint enjoyment is superseded by a right
of successive enjoyment.................. Where from the nature of the
property possession is left with one co-parcener, the others are 
not divested of co-ownership. Their necessary exclusion from 
possession imposes on the co-owner in possession two obligations to 
his co-parceners in virtue of their co-ownership-^the obligation to 
provide them with maintenance and the obligation to preserve the 
corpus of the estUe.”  The Oourt then referred to the decision 
of the Privy Council in Katama ISfaiehiar v. The 'Rajah o f  Shim" 
gimga{2), -wh.Qi;& their Lordships declared that, in the absence of
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Bbeestorb proof of a special oustom of descent, the siioeession to a zammdari
Kamwubba impartible and capable of enjoyment by one member only of 

the family at a time is governed by “  tb.o general Hindu law 
prevalent in that part of India with sucli qualifications only as 
flow from the impartible character of the subject,”  and observed. 
that the ownership of the co-parcener in possession was not sole 
was shown by the rule roatraining the alienation of the eorpm  by 
the co-parcener in possession and by the exclusion of the widow' 
from inheritance in the presence of undivided oollatoral males.

Again, in G am ri Bevamnw. Qarn- v. Raman Dora Garu(l) 
decided in 1867, this Court o b s e r v e d S u c h  usage (viz., of 
impartibility) does not interfere with the general rules of succes­
sion further than to vest the possession and enjoyment of the 
corpus of the whole of the estate in a single member subject to the

■ legal incidents attached to it as the heritage of an undivided 
family.”  It was also considered then that the decision was in 
accordance with the observations of the Privy Council on the sub­
ject. Thus, the principle which has hitherto guided the Courts 
in this presidency as supported by the observations of the Judicial 
Oommittee has been this—-that when an estate is shown to be 
impartible by custom, the general law is superseded only to the 
extent of excluding the right of partition and of joint enjoyment, 
and the Mitakshara law governs the disposing power of the co­
parcener in sole possession over the corpus of the estate. But this 
view of the law was overruled by the Privy Oouncil in the case 
of Sartaj Kuari v. Beoraj Km ri{2). There, the High Court at 
Allahabad held that -unless alienability was shown to be sanoi^ned 
by custom, the general Mitakehara law restricted the power of 
alienation possessed by the co-paroener in sole possession of an 
impartible raj. Their Lordships of the Privy Oouncil held that 
the eldest son, where the Mitakshara law prevails and there is the 
oustom of priraogeniture, does not become a co-sharer with his 
father in the estate, that the inalienability of the estate depends 
upon ■ custom which must be proved or it may be in some oases, 
upon the nature of the tenure. The grounds of their decision aro 
(i) that the son’s right by birth under the MitMishara is so con­
nected with the- right to demand partition of the estate that it 
does not exist independently of the latter right; (ii) that w;hen there
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is no right to demand partition and when the estate descends by BEitESToiin 
custom to the eldest son by piimogenitnrGj as if the property were eamasubba. 
held in severalty, that mode of succession cannot be reconciled with 
joint ownership which under the general law is the cause of the 
restraint on alienation; and (iii) that inalienability is not to be 
inferred as'a matter of law from impartibility, but that it may be 
specially proved by custom. The Judicial Committee considered 
also the observations of the same tribunal in the Slimigiinga eme{l) 
and in the Naraganti Pakii/am ease{2) on which the course of 
decisions in this presidency was founded, and in other cases, and 
further adverted to the right of the junior members of the family 
to be maintained -out of the estate and their right of succession.
Their Lordships observed that though an impartible estate may 
be for some purposes spoken of as joint family property, the ■ 
co-parcenary in it, which- under the Mitakshara law is created 
by birth, does not exist, and that in all the previous cases the 
q̂ uestion' was as to the right of succession to the property on 
the death of the raja or zamindar, and that it was held that for 
the puxpose of determining who was entitled to‘ succeed, the 
estate must be considered as the joint property of the family. ’
Eeferring to the remark of the Judicial Committee in the Shiva- 
gunga case, that though the zamindari was impai’tible, it was part 
of the common family property, they observed -that it must 
be understood with reference to the question which was then 
before their Lordships. The decision of the Privy Council in the

■ Allahabad case followed the decision of the same tribunal in 
J?aja Udaya Aditya Deb v. Jaclab L a i Aditya Deb{2>) which was 
decided in 1881'. W e are concluded by the authority of ‘the 
Privy Council, and the lease in dispute cannot be set aside on the - 
ground that under the general Mitakshara law it is not binding 
on the first respondent. The Privy Council decision,, however, 
does not operate to render alienable an impartible estate inalien­
able by custom or by the nature of its tenure  ̂but it is an autho~ 
rity* only to the extent that inalienability is not to be inferred. 
as a matter of general Mitakshara law from impartibility. • I  am 
of opinion'that before -disposing o f’ this appeal we must ask the 
Court below to try the question:—

Whether by family custom the Kangnndi zamindari is inalien-
________ ^ _______________-̂-------- ---
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BERBSFonn aTjlu b}' tlie zainindar for the time being for pm’poses other than 
■n . those warranted by the Mitakshara law.
J-ttAMASL BK.i.  P i  * 1  i j t

Both parties are at liberty to adduce iresh evidenoe, and the 
finding will be returned within three months from date of the 
receipt of this order, and seven days, after the posting of the 
finding in this Courts will be allowed for filing objections.

'W ilkinson’, J.—The facts of this case are suffioiently set 
forth in the judgment of the learned Judge. Two objections 
have been taken to his decision: First, it is argued that all the 
persons mentioned in the fifth issue should have been made 
defendants and that the suit is bad for non-joinder of parties; 
secondly, it is contended that plaintiff not having proved that by 
law or family custom the late !?amindar had not power to alienate, 
he could not impeach the alienation.

’ With reference to the first objection, the case is governed by 
the provisions of section 437 of the Civil Procedure Code. On the 
8th December 1881 the defendant executed a declaration of, trust 
on behalf of certain persons, who were declared to be partners and 
co-owners with him in ■ the rights, benefits, and privileges of the 
lease. The deed set forth that the defendants hold such lease with 
all rights, benefits, and privileges granted thereby on behalf of 
himself and as trustee for the several persons who wero partners 
with him,̂  and he covenanted at any future timo at the request 
and costs of the said persons to convey and assign their respective 
shares to them. The contention in the pre'sent case being between 
the persons beneficially interested and a third person, the trustee 
sufficiently represented all the persons interested. It appears from 
the English cases that all the beneficiaries are 'necessary parties 
only were the trustee is wholly uninterested or has an interest ad­
verse to the beneficiaries ( Clegg v. Rowlctml{i), Pai/ne v. Parlcer{2)). 
It has been held that where a trustee seeks to redeem, or in oases 
for partition or for sale and partition the trustee sufficiently repre­
sents the beneficiaries for the purpose of the suit. In the present 
case the defendant is not a bare trustee, but a oo-owner ttnd 
partner, and holds the lease as such ajid as trustee for his partners,

In support of his second contention, the learned counsel for 
the appellant relies upon two Privy Council oases reported at 
Sartq} E m ri  v. BpornJ Kimn{Z), ^nd Raja Udmja Aditya M  v.
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Jaclab L a i  Aditya Deh(l). In both these cases the suit was meti- BEREsi-okB 
tuted to set aside a permanent alienation made Tby the holder for KAJusi'DBi. 
the time being of an impartible ^amindari, and it was held that 
■unless it is shown that there is some onstom which would prevent 
the operation of the g-enei’al law empowering alienationj proof of 
custom that the estate descended to the eldest son is not sufficient 
to invalidate the alienation.

In  the Allahabad ease the question was as to the validity of 
the gift of certain villages forming part of the hereditary and 
impartible estate in favor of a younger wife, and it was disputed 
by-the raja’s eldest son." The raja in his defence alleged a right 
to make any transfer and set up transfers of every description 
from of old. The High Ooart decided against the alienation, 
finding against the fact and custom of alienations set up by defend, 
ant. Their Lordships of the Privy Council reversed that decision 
on the ground that inalienability depends upon custom whioH 
must be proved, or it may be in some cases upon the nature of the 
tenure. They pointed out that if there were no family custom of 
impartibility, the raja’s power over the estate would be governed 
by the law of the Mitakshara, which renders the father subject to 
the control of his sons in regard to the immoveable estate, and 
that the gift would have been void. They went on to say that 
the property in the paternal or ancestral estate acquired by birth 
under the Mitakshara is so connected with the right to partition 
that it does not exist where there is no right to partition. They 
quoted with approval two Calcutta cases, Thalcoor Kapilmnth Sahai 
Deo V. The Gomrnmeni(2) and ‘R aja Uclaya Aditya Del) v. Jachh  
L a i Aditya Deh{l), in which it was held that it was necessary for the 
plaintiff, who alleged that the descent of the estate was governed 
by Mitakshara law, and that by the usage and custom of the 
family the estate was impartible and descendible according to th© 
law of primogeniture on the male heirs of the original grantee, to 
show that there was some custom which would prevent the opera­
tion of the general law empowering alienation. The decision was 
given in 1888. The other Privy Council decision was in 188L 
It wSs there hpld that the owner of an ©state which descends as 
an impartible inheritance is not hy reason of its impartibility 
restricted to making grants or gifts enuring only for his own life,
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H e e e s p o e d  and that the question of inalienability was one depending upon 
Eamasitiiba. family custom, which would require to he proved.

These decisions are in direct ’conflict with the principle upon 
which the whole series oi decisions in this presidency as to the 
right of a zamindar to alienate depends. It has heen invariably 
held that ■ acts and alienations by the holder of an impartible 
zamindari made to enure beyond bis life-time will, if otherwise 
than horn fide, and if prejudicial to the family, be Bet aside. The 
grounds on which the decisions have proceeded are that the 
zamindar, though absolute owner, has “only a life interest; that 
ha is the manager of the family for the time being; that his oo»* 
parceners have rights of survivorship to the possession of the whole 
estate; and that the law of the Mitakshara by which each'son has 
by birth a property in the ancestral estate, though it cannot apply 
so as tO' enable them to insist on partition, at least applies so far 
as to enable them to claim maiutenance. But we are bound by 
the decisions of the Privy Oouneil, and must hold 'that the alien­
ation complained of in this suit must be upheld, unless the plaintiff 
can make out that there exists some family custom in restraint of 
alienation. , ..

I  agree to the issue prbposed by my learned colleague.
[Upon the issue remanded for trial, Parker, J., returned a 

finding that no family custom to the effect described was proved 
to esist.

This appeal having thereupon come on for re-heariiig their 
Lordships allowed the appeal,and dismissed the suit with costs 
throughout,]
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