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therefore, the plaintiff cannot recover from the defendants on that Singjes 
footing. On this point the learned Judge is right.

Then it is said that there has been default on the mortgagor’s 
part within the meaning of clause (i), section 68 of the Transfer 
of Property Act. The alleged default is the non-payment of the 
amount due on the first mortgage which led to the sale of the 
mortgaged property. And in this connection* our attention is 
drawn to clause (e), section 65 and where the mortgage is a 
“  second or subsequent incumbrance on tho property, that the 

mortgagor will pay the intei'test from time to time accruing 
“  due on each prior incumbrance as and when it becomes due,
“  and will, at the proper time, discharge the principal money 
“  due on such prior incumbrance.”  In the absence of an espress 
contract to the contrary, this clause would certainly be an autho
rity for implying a contract on the part of the mortgagor in 
favor of the second mortgagee to pay the first mortgage debt on 
its becoming due, and a breach of a covenant, whether express 
or implied, would equally be a default within the meaning of 
clause (d) of section 68. The conclusion arrived at by the Small 
Cause Court is therefore right. W e must set aside the order of 
the learned Judge and restore the decree of the Small Cause Court.

The revision petition is dismissed with costs including, the costs 
of this appeal.
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Before Mr, Justice Muttusami Ayyar and Mr. Justice JTandkif.

K A N D A S A M I  N o .  3 ) ,  A p p e l l a n t ,  i s s d ,
S ept. 30.

V. -----------------

A K K A M M A L  a n d  o t h e r s  ( D e f e n d a n t  N o .  2  a n d  

P l a i n t i f f s  N o s .  1  a n d  2 ) ,  R e s p o n d e n t s . ’'^

speoifio Itelief Act—Aft I  of 1877, s. ^ i—JDeolaraionj decree— Suii hy r&m'simet\

T lio  in tei’ven tion  o f  tw o  l i f e  estates d oes  n o t  preclu de th s  revers ion er  fr o m  

o b ta in iu g  a doclaratioiL o f  M s  in terest as t o  la a d  u n d er  S pecific  R e lie f  A c t ,  s. 42 .

S e c o n d  a p p e a l  against the decree of D. Irvine, Acting District 
Judge of Coimbatore, in appeal suit No. 48 of 1888, confirming

* Second Appeal No. 88 of 1889.



IVAN DASAM I the decree of T. Dprasami Pillais District Munsif of -Erode, iu 
Akiummai. original suit No. 444 of 1884.

The plaintifis sued as tlie brothers of one Gopal Olietty, 
deceased, (the husband of defendant No. 2, and the father of the 
deceased husband of defendant No. 1,) for a declaration, that 
certain alienations of the property of their late husband, made 
by defendants Nos. 1 and 2, respectively, in favor of defendant 
No. 3, were invalid as against the plaintiffs’ reversionary interest.

Defendants Nos. 1 and 2 were ex pavto throughout. The 
District Munsif passed a decree as prayed, which was affirmed on 
appeal by the District Judge.

Defendant No. 3 preferred this second appeal.
Mr. StthramamjQm. and Mr. DcRozano for appellant.
Rama B m  for respondents.
The arguments adduced on this second appeal appear suffi

ciently for the purpose of this report from the judgment of the 
Court.

J udgm ent .—It is urged that the District Judge was in error 
in holding that the suit was maintainable under section 42 of the 
Specific Relief Act. The last male owner was one Sanjivi Olietty, 
the first defendant is his widow, and the second his mother. As 
the half-brothers of Sanjivi Chetty’s father and the next male re
versioners, the plaintiffs brought this suit to set aside a mortgage 
executed by the first defendant in favor of the third defendant. 
Under section 42 of the Specific Relief Act, illustration (<?), it is 
clear that, where there is an alienation by a Hindu widow to the 
prejudice of the male reversioner, he is entitled to maintain a 
suit for a declaration that the alienation is not binding upon the 
reversion. It was also held by the Judicial Committee, in Itcmi 
Amncl Kiinioar v. The Ooitrt o f WardsiX) that as between the pre
sumptive reversionary lieir and a more remote reversioner the latter 
was not entitled to maintain a suit for a declaratory decree, unless 
he showed collusion between the former and the widow. The 
q_uestion for decision in this appeal is whether the relation be
tween the second defendant and the plaintiff is that of the nearer 
and the more remote reversioners within the meaning of the’Privy 
Council decision. The second defendant has only a widow’ s 
©state, which under the Mitakshara law is a qualified heritage and
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an estate interposed between tlie last male.owner and the next Eandasami 
M I  owner. W e are of opinion that the Judge was right in akkammax 

holding that the intervention of two life estates does not alter the 
nature of the reversionary interest, which section 42 was intended 
to protect. His view is in accordance with the observations made 
by this Court in Narayana v. Chmgalaminail) and by the Privy 
Council in Anant Bahadur Bing v, Thahirain Eaghumth Koar{2).
Another objection urged upon us is that the alienation made by 
the first in favor of the third defendant is binding on the 
reversion. Both the Courts belOw find that the appellant, who 
dealt with a Hindu widow and was therefore bound to show 
affirmatively the legal necessity which made the alienation by her 
binding on the reversioners, has failed to establisli such necessity.
The question whether there was such legal necessity is one of fact, 
and we are concluded by the concurrent findings of both the 
Courts below.

This second appeal fails and we dismiss it with costs.
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BERES!FORD (D efen dan t), A ppellant , 1889.
August 20.

V. - October 8.

E A M A 8 U B B A  akd  another  (P laintifps), E bspondbnts.*

M indii Laxu— Im p a rt ib le  M in indari— M ight o f  zam in dar to a lien a is— Oivit I ’roeedu re  

Code, ss. 437, 464— E e g u h t ic n  V  o f  1804 {M ad ras), ss. 2j 8— S u it l y  a  w ard  o f  

the Qoart o f  W ards— N on -fo in der  an d  m isjoin der o f  par ties .

T h e  iioM er  o f  a n  im p a rtib le  zam indari, g o v e rn e d  l>y th e  la w  o f  p r in iog e iu tu re , 

h a v in g  a son , execu ted  a  m in in g  lease  o f  p a rt  o f  the zam iudari fo r  a p e r io d  o f  

tw e n ty  y e a rs , b y  w h ich  n o  b en efit w as to  a ccru e  to  the g ra n to r  un less m in in g  
op era tion s  w ere  carried  on  w ith  success, a n d  th e  com m en cem en t o f  m in in g  

op era tion s  w as le ft  op tion a l w ith  th e  lessee . O n  th e  death  o f  th e  g ra n tor , M s  
m in o r  son  a n d  succcssor, b y  th e  C o lle c to r  o f  th e  d istrict as h is  n e x t  fr ie n d ,

(a u th or ized  in  th a t b eh a lf b y  th e  C ou rt o f  W a r d s ,)  n o w  sued th e  a ssign ee o f  th e  

leasee t o  h a v e  th e  lease set aside. T h e  secon d  p la in t iS  w as th e  g ra n tee  fro m  

th e  Ooxirt o f  W a rd s  (a c tin g  o n  b e h a lf  o f  th e  m in or  zam indar) o f  certa in  m in in g

(1) I.L.K., 10 Mad., 1. (2) L,R., 9 LA., 63.
* Appeal No. 2 of 1889.


