
Rama» gagees. There was a covenant hy  the mortgagors to pay that 
xisTNA-sYA ^ith interest at 12 per cent, on the 4th August 1888, and on
Kashim. the other hand a power o f ' sale reserved to the mortgagees on

default being made.
The plaintiff and his mortgagee took possession under the 

mortgage and carried on the business till Jannary 1888 when the 
Ice Company cancelled the contract with Watson and Co. and 
"Watson and Co. filed a petition in the Insolvency Court. I
think there can be no doubt that plaintiff did, by accepting the
mortgage, promise to give time to Watson and Co. and thus render 
it impossible for him to sue Watson and Oo, had the defendant as 
surety called upon him so to do. Bailey v. Edw(irdH{V),

Mr. Johnstone referred to Pogosa v. Bank o f  Bengali^) and 
argued that here also there was nothing to show that the eventual 
remedy of the surety was prejudiced; but in that case the question 
turned upon section 139 of the Contract Act and it did not appear 
that time had been given in such a way as to make section 135 
applicable.

Upon the question whether the defendant is discharged by the 
contract between plaintiff and Watson and Co., I  must find in the 
defendant’s favor. The result is th,at I  dismiss the suit with 
costs.

(xrant ^  Lamg, attorneys for plaintiif.
Tyagarajayijar, attorney for defendant.
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APPELLATE CIYIL—PULL BBN'CH.

Before Mr. Justice MuMusami Ai/i/ar, Mr. Jiid ice Parker^ and 
Mr. Justioe Wilkbmn.

, 1 8 8 9 .  EAMA8AMI ( P r A i N T i p p ) ,  P e t i t i o n e e ,
August 13. ' ' '

December 20. «
1890.

January 8. KUEISU (DEFENDANT), RESPONDENT.*

GUI Proeediire Code, ss. 623, 62i, 626~Iisvmo—Frmlncial Small Catise Courts Aei 
—IX  of 1887, s. 17— Deposit of costs.

On 23rd Jeljruary 1888 the Subcidinate Judgo of Tixmerelly dismissed a small 
«aua0 suit on the gromid fchat the plaintiff had not secxmd the atteudaace oi his

(1) i  B. & S., 761. (2) I L S . ,  3 Oal., 174.
* Civil Hevision Petition No. SOI of 1888.



witnesses. On 29th February tlie plamtiff presented a petition iox revie-w on 'wMok Bamasami 
notice was directed to issue, tn t lie did not deposit in Court the amount of the costs g^uEisu 
payaWfi under the decree. On 17th. April tte petition having come on for lieariiig, 
tlie Judge directed that the petitioner should “ first”  deposit the amount of ths 
defendant’s costs under s. 17 of the Provincial Small Cause Courts Act, which 'Vf'aa 
accordingly done on the follo-wing day. On 21st April the petition, which pro
ceeded on grounds other than, those mentioned in s. 624 of the Code of Civil 
Procedure, came on for hearing before the Officiating Subordinate Judge, "who 
had assumed charge of the Court between the last-mentioned dates: he entertained 
the petition, but dismissed it. The plaiutiS preferred a revision petition against 
the order dismissing his petition:

JSeld ly the Full Sench that the Officiating Subordinate Judge had juriadiction 
to make the order sought to be revised.

SeM hj Frn'Jcer and Wilhinson, JI., that the provisions of s. 17 of the Pro
vincial Small Cause Courts Act as to the deposit of costs on an application, for 
review are not mandatory, but merely directory.

P e t it io n  under section 25 of tlie Provincial Small Cause Courts 
Act praying the High Court to revise the order of S, Suhbier,
Acting Subordinate Judge of Tinnevellj, dated 21st April 1888, 
dismissing* a petition for review of the judgment 6i Kanagasahai 
Mudaliar^ Subordinate Ju dge  of Tinnevelly, in small cause suit 
No. 927 of 1887,

The judgment of which review was sought proceeded on the 
ground that the plaintiff had omitted to secure the attendance of 
his witnesses and had not paid batta for summoning them in due 
time ; and the petition of review set forth reasons why these omis
sions by the plaintiff should have been excused. The petition 
was admitted, but when it came on for hearing it appeared that the 
amount of the costs payable to the defendant under the decree 
had not been . deposited in accordance with the provisions of 
Provincial Small Cause Courts Act, s. 17, and the hearing was 
thereupon adjourned for the payment to be made. A t the 
adjourned hearing the Officiating Subordinate Judge, who had 
in the interval assumed, charge of the Coiu’t, made the following 
order:—  '

“  I  do not think that sufficient grounds for a review of judg- 
ment have been put forth in this application. The plaintiff was 
represented by counsel and batta for witnesses was not paid in 
sufficient time. The allegation that plaintiff’s son died does not 
appear to have been put forward at or before the time of the 
dismissal of the‘ suit. The defendant appeared and denied the 
claim and opposes this petition. The permanent Subordinate

VOL. Xm.] MADEAS BEEIE8. 179



Eamabami Judge orderod notice to issue to tlie opposite party, but from 
KuRisu. tMs I  have no reason to suppose that lie was satisfied witli the 

sufficiency of the grounds put forwai'd. The petitioner, moreover, 
did not deposit the amount of the dooree Avith this petition as 
required by section 17 of the Small Cause Act.

“  I  accordingly reject this petition with costs.'”
The plaintiff preferred this petition.
The further facts of this case appear sufEciently for the ptir- 

poses of this report fi-om the following' jridgUiGnt!i<.

Rama Ban for petitioner.
Bhashyam Aj/ijangar io i  respondent.
P a e k e e , J.—This is a petition under section 25 of the Bmall 

Cause Court Act I X  of 1887. This suit was dismissed on 
February 23rd, 1888, by the Subord.inat« Judgo of Tinnevelly on 
the ground that the plaintiif had not secured the attendance of his 
witnesses, and^had not paid the batta for summoning them in due 
time. On February 29th a petition for review was presented, by 
the plaintiff under section 623 of the Civil ProcodurG Code, on 
which the Subordinate Judge ordered notice, to issue on March 
6th, fixing the date of hearing for March 26th. The plaintiff, 
moreover, failed to deposit the costs ptiyable xmder the decree as 
required by section 17 of the Small Cause Court A-ot. The case 
does not appear to have been taken on March 26th ; but on April 
17th the Subordinate Judge passed an order that the petitioner 
should “  first ”  deposit the amount of the defendant^g costs. This 
was paid on April 18th, and on April 21st the petition, came on 
for disposal. Between April 17th and April 21st there had been 
a change of Subordinate Judges, Mr. Kanagasabai Miulall.ai' 
having gono on leave and Mr. Subbier having been appointed to 
act for him. On April 21st the petition for reviow_was dismissed 
by the latter on the grounds (I) that .witness’ batta was not paid 
in sufficient time, (2) that the order for notice was not siiffioient 
ground for holding the permanent Subordinate Judge was satisfied 
with the excuse, and (3) that the costs had not,boon deposited 
with the petition as required by section 17, Act I X  of 1887.

This order we are now asked to revise, and the defendant’s 
|)leader raised the preliminary objection that, under section G24 
of the Civil Procedure Code, it was tiUm vim  for the Subordinate 
Judge (Mr, Siibbier) to. bays disposed of tht review petition at all
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PamJumi v. JluuguriiX). As against tMs coutentiuu, we ivexe Hamasamx 
referred to the cases of Karoo Singh v. Deo Nararn Swgk{2) and 
Fm el Bisii'OA v. Jammiar 8heik{^), The decisions of the Allalialbod 
and Calcutta High Courts are directly in conflict.

The question is as to the construction to be put upon the word 
“  made *’ in section 624 of the Civil Procedcire Code, That section 
is a new one, hut the effect of it is to give legislative sanction 
to the principles laid down by the Privy Council in Maharajah 
Moheshur Singli v. J'he Bengal G6i'ermneni(‘i) with reference to 
granting reviews of judgment. The reason for the rule is obvious; 
for, if another Judge were to admit a review of the judgment of his 
predecessor upon any other grounds than that of the discovery of 
new erideiaee-or to correct a clerical error, he would practically jje 
hearing an appeal from his predecessor’s judgmentj which is the ■ 
function of a superior Court.

In this case I  am unable to hold that the application has not 
been “ made ”  to the Judge who delivered the judgment. The 
mere filing of the application in Court might be insufficient, but 
here the Subordinate Judge has exercised his judicial mind upon 
the application and has seen pHmS, facie  ground for believing that 
his judgment required reconsideration. To hold otherwise would 
lead to this anomaly :— that, after registering the application «nnd 
before finally disposing of it, the Judge who. passed the decree 
might die or be removed, and the party lose his remedy both by 
way of review and by appeal (which might be barred). A  pro
vision of law should not be construed so as to cause injury to a 
suitor, nor can it be supposed that the Legislature having given a 
right to apply for a review when the same J udge is in office, and 
having allowed the Court to acquire jurisdiction, has left it in 
certain contingencies without the power to deal with the appli
cation or to exercise the jurisdiction acquired. The successor of 
the Subordinate Judge, to whom the application was made, must 
therefore exercise the jurisdiction as a case of necessity, since liis 
predecessor can no longer do so. On these grounds, I  concur in 
the view taken by the High Coul’t of Calcutta.

Holding then that the Subordinate Judge (Mr. Subbier) had 
jurisdiction to make the order, it appears to me that the grounds
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BAMAsfMi of liis order cannot be supported. The witnesses were all resident
Kumsu. in Tinuevelly near the Court-house, and some of tliem, if not all,

might have been served between February ITtli and February 
23rd:—at all events the plaintiff Was entitled to the issue of sum
mons. The fact of the permanent Subordinate Judge having 
issued the order was evidence that he considered some prim4 facie 
ground had been shown. With regard to the third point, viz., 
the deposit of costs with the application, I  am disposed to hold 
that section 17 of the Small Cause Court Act is merely directory 
and not mandatory. The Court did require the costs to be 
deposited before the review was heard, and this, I  think, is the 
intention of the‘section.

I  would therefore set aside the order and remand the petition 
for rehearing. The costs to follow the result.

W i l k i n s o n -, J.— Small Cause Suit No. 927 of 1887 was dis
missed by the Subordinate Judge of Tinnevelly, Mr. Kanagasabai 
Mudaliar, on 23rd February on the ground that plaintiff had failed 
to secure the attendance of his witnesses. On tlie 29th February 
plaintiff applied for a review. On the 6th March the Subordinate 
Judge ordered notice to go to the defendant to show cause why 

■ the review should not be allowed. On the 17th April he ordered 
plaintiff to pay into Court the costs decreed. The costs were 
deposited on the 18th April. Mr. Kanagasabai Mudaliar availed 
himself of leave on the 19th April, and on the 2 let his locum 
tenens, Mr. S. Subbier, rejected the application to review.

W e are asked to set aside his order on the* ground that it is) 
contrary to law.

The first question we have to decide is whether the Acting 
Subordinate Judge had power to pass any orders in review. On 
the one hand, it is contended on the authority of Pancham v. 
JM ngim {l) that the words “  shall be made”  in section 624 of 
the Civil Procedure Code mean “ shall be heard and determined,’  ̂
and that as the review was not sought on the ground of (1) new 
matter, or (2) clerical error, the Acting Subordinate Judge was. 
not entitled to pass any orders in review of his predecessor’s 
judgment. On the other side, it is argued on the authority of 
‘Karoo Singh v. Deo Narain 8iiigh{2) followed in F cm l Biswas v. 
Janmclctr 8heik(&') that the Judge whose judgment it was sought
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to review having admitted the application, it was competent to Eamasami 
his successor to dispose of it, and we are referred to the remarks Xvrnsv. 
of the Privy Council in Maharajah Moheslmr Singh v. The Bengal 
Qovernment{l). There their Lordships say that the primary in
tention of granting a review was a reconsideration of the same 
suhject by the same Judge. They went on to remark, “  we do 
not say that there might not be cases in which a review might 
take place before another and a different Judge, because death or 
some other unavoidable cause might prevent the Judge who made 
the decision from reviewing it, but we do say that such exceptions 
are allowable only ra necessitate’  ̂ These remarks were made in 
1859 with reference to the law as laid down in the regulations.
Having them in view, the Legislature has provided (section 623 
of the Oivil Procedure Code) that any person considering himself 
aggrieved by a decree or order may apply for a review of judg
ment to the Court luhich passed the decree or made the order, and 
has prohibited the entertainment of any such application by any 
Judge other than the Judge who pronounced the judgment, except 
in two cases, viz., (1) the discovery of new matter, or (2) clerical 
error. As was held in this Court m  Sarangapani v. N'arayanasami(2) 
where there has been a change of the presiding Judge, no appli
cation can be made to the new Judge except on the grounds stated 
in section 624. To hold that the issue of notice by the Judge who 
passed the decree entitles another Judge to pass final orders either 
granting or rejecting the application for review would render the 
provisions of section 624 completely nugatory. As I  understand 
the code, the only cases in which a Judge other than the Judge. 
who passed the decree can review the judgment of his predecessor 
are those provided in section 624, and the Legislature deliberately 
declined to lay down any other exceptions to the general rule.
Where the correctness of the decision either in law or on- faets is 
impeached by the person applying for review, the only Judge 
who can hear and determine the application is the Judge whose 
_decision is iippeached.

Being of opinion that’ the Acting Subordinate Judge had no 
jurisdiction to pass the order he did, I  would set aside, his order.

In  consequence of the difference of opinion between their 

(I) 7 M,T.A., 283. (2) I.L.R., 8 Mad., 667,
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Eamasawi Lordskips, tlie Q&se was referred to a Full Bonoli, and their Lord- 
Kt'IW. sMps made tlie followiag:—

Order o f  Refereme to ih« Fall B e n c h Tlie facts are suffi
ciently Bet forth in the foregoing judgments. The plaintifS; 
applied for review of judgment on grounds other than those 
mentioned in section 624 of the Civil Proceduro Code. • The 
Suhordinate Judge who had passed the deoree received the petition 
and ordered'notice to be given to the opposite party, hut left the 
Court before passing any final <)i’der granting’ or refusing •4he 
review.

The question for the Full Bench is—whethei*, having regard 
to the provisions of section 624 of the Civil Procedure Oodo, the 
application may he heard and disposed of hy his successor ?

The decisions of the Allahabad and Calcutta High Courts are 
in conflict—Fancham v. Jhingim[\)^ Karoo 8in.gh v. Deo Nctrain 
Skigh{2), and Fasei Binuas v. Jainm kr Sheih{B). AVe therefore 
refer the question to the Full Bench.

Umia Ran h r  appellant cited Maharajah Mohashur Singh t. 
Tltt Bengal Q-ovemmmi{^), Sarmgajxmi i .  Nnrmjmmsam{^)\ 0/ienc 
Kurup T, Ckmi Kanda Kimip{Q)^ Masf I Biswas v. Jam m hr Sheik{S).

Deselca Chari for respondent.
All the difficulties which arise hero are anticipated and re- 

solved in Panckm  v.
A  review of judgment its, except where the application h  made 

under section 624-, a matter of discretion merely. The object of 
'Chapter X L Y II of the Givil Procedure Oodo is to enable the 
suitor to obtain the result of a matui’cr consideration by tho same 
mind—see the recent changes in the law, sections 024, 620. And 
in this case no hardship would be involved for the plaintiff, for the 
permanent Suhbrdinate Judge was only absent on leave for two 
months, and the plaintiff, if he had waited, might have had re
course to the provisions of section 627-

(WiLKiNMow, Does that section apply to , Small CauBo 
Courts ?)

Its application to such Gom-ts is not excluded in terms, so it 
would apply the marginal note notwithstanding.
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( M u t t  us AMI A y y a e ,  J’,-—The first clause appears to presuppose e ĥarami 
that there are more than' one Judge in the Court, and the position Kukibu. 
of the section in the chapter and the terms of section 628 point 
the same way. The Allahabad decision admits the hardship 
arising under section 624, hut the Judges say they are bound by 
the Privy Council ruling— ) 
or rather by the words of the section.

( M u t t u s a m i  A y y a r ,  J.— On the words of the section all the 
High Courts agree in construing “ made ”  as refening not to the 
actual reception of the application for review, but to the judicial 
consideration of it.)

The Allahabad Court seems to go further than the Calcutta 
Court in applying it to the hearing and determination”  of the 
application. It must be observed that the Legislature in the 
Amendment Act did not carry out exactly the principle of the 
Privy Council decision, but made two exceptions only.

E a m a  R a u  in reply.
As to section 627, it does not apply to Courts of Small Causes—* 

see as to the weight to be attached to the marginal notes, Max
well on the Interpretation of Statutes, p. 525, and Venour v.
Sellon{l). (Ho was stopped on that point.)

The Full Bench delivered the following
J u d g m e n t  ;—This is a case referred for the opinion of the 

Full Bench, and the facts giving rise to the reference are these.
The Subordinate Judge of Tinnevelly dismissed a suit on Feb

ruary 23rd, 1888, on the ground that plaintiff had not secured 
the attendance of his witnesses, and had not paid the batta. for 
Bummomng them in due time. On February 29th a petition for 
review was presented by plaintiff under section 623 of the Oiyil 
Procedure Code, on which the Subordinate Judge ordered notice to 
issue on March 6th, fixing the date of hearing for March 26th.
The plaintiff moreover failed to deposit the costs payable under the 
decree, as required by section 17 of the Small Cause Court Act.
The case does not appear to have been taken up on March 26th; 
but • on April 17th the Subordinate Judge passed an order that 
petitioner should “  first deposit the amount of defendant’s costs.
This was paid on April 18th, and on April 21st the petition came 
on for disposal. Between April 17th and April 21st there had
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E am asam i l)eeii a change of Subordinate Judges, Mr. Kanagasabai Miidaliar
Kuiiisxr having gone on leave and Mr. Subbier having been appointed to 

act for him. On April 21st the petition for review was dismissed 
by the latter on the grounds (1) that witness’ batta was not paid 
in sufficient time, (2) that the order of notice was not sufficient 
ground for holding the permanent Subordinate Judge was satis
fied with the excuse, and (3) that the costs had not been deposited 
with the petition as required by section 17, Act I X  of 1887.

The question for the Full Bench is whether having regard to 
the provisions of section 624 of the Civil Procedure Code, the 
Acting Subordinate Judge was competent to hear and finally 
determine the application made to his predecessor.

The party aggrieved by a decree is entitled under section 623 
to ask for a review of judgment on all the grounds mentioned 
therein when the Judge who passed the decree hears and finally 
determines his application. It is also clear from section 624 that, 
when the Judge who delivered the original judgment ceases to 
be attached to the same Court before the application for review 
is made, it can only be made on the specific grounds mentioned 
in that section. There are, however, two intermediate stages at 
which the Judge who delivered the original judgment may cease 
to be attached to the same Court, viz., (I) after the application is 
made and before he orders notice to issue under section 626, and
(II) after he orders notice to issue and before he hears the opposite 
party in support of the original decree and finally determines the 
application. As regards the former, there is a consensus o£ 
opinion among the High Courts at Madras, Calcutta and Alla
habad—that the term “ made ”  in section 624 must be taken to 
signify that the application is brought under the judicial cogni
zance of the Judge who delivered the judgment to be reviewed 
and is considered, if not finally determined by him under section 
620, see Cheru Kurnp v. Chcru Kanda Kuriip{l), Karoo Singh V. 
Deo Narain 8ingh{2), and PancJum v. JMnguri{Z). As regards 
the latter, the substantial question is, whether the term “  made 
signifies a final determination of the application by the same 
Judge that delivered the judgment of which it is desired to 
obtain a review.

Section 624 limits the scope of section 623 and restriets the
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remedy provided by it, and unless the intention is clear it onglit to Eahasami

be construed so as to advance the remedy. In their ordinary KuKistj.
sense, the words “ no application shall be made ”  cannot be taken 
to mean, no application shall be finally determined.’  ̂ Again in 
form section 624 contains a direction to the party seeking to 
obtain a review of judgment, and in substance it must be taken 
to limit the power of the Court to entertain a.nd deal with the 
application only to the extent to which the remedy is taken away 
from the party concerned. To hold otherwise would lead to this 
anomaly, viz., that after ordering notice and before finally disposing 
of the application, the Judge who passed the decree might die or 
be removed from the Court and the party lose his remedy both by 
way of review and by appeal (which might become barred). It 
would also contravene the ordinary rule of construction that a 
provision of law should be so interpreted, if possible, as to avoid 
injustice to a suitor or as not to leave a Court that is once seized 
of jurisdiction to entertain an application without power to 
determine it. It is no doubt true that section 624 is intended to 
give legislative sanction to the principles laid down by the Privy 
Council in Maharajah Maheshur Singh v. The Bengal Gfovern- 
ment(V) in which it was observed that a review was perfectly 
distinct, from an appeal, that the primary intention of granting a 
review was a reconsideration of the same subject by the same Judge 
as contradistinguished from an appeal which is a rehearing before 
another tribunal, and that review should take place before the Ganio 
Judge that delivered the judgment except in cases of necessifj 
such as the death or removal of the Judge. Whilst taking those 
observations as a guide to the construction to be put upon section 
624, regard should also be had to the mode in which legal effect 
was intended to be given to them by that section. According to 
the prior law as interpreted by the Privy Council, a review might 
take place in case of necessity before another Judge upon all the 
grounds mentioned in. section. 623 without reference to the question 
whether the Judge who delivered the original judgment ceased to 
belong to the Court before or after the application for review had 
been made. But section 624 contemplates the state of things 
when the application for review is made and permits or forbids a 
review according as the Judge who passed the original decree is
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Eamjlsami or is not then attaolied to the same Court. Though the intention 
is clear not to proyide even for a case of neoeesity hefore the Court 
acquires jurisdiction to deal with the application, yet it may well 
he that the exercise of juiisdiction which once yeete in a Court, 
notwithstanding a suhsequent change of Judges is regarded as a 
case of necessity. That this is the correct yiew is placed heyond 
douTbt by clause (c) added to section 626 by the Amendment Act 
V II  of 1888, s. 59. W e concur in the view taken in Karoo 
Singh v. Deo Narain 8ingh(l) and P a ^ l Biswas v. Jem ad ar  
Skeik(2) and we are not prepared to follow the decision, in 
Pancham v. Jhinguri{2>).

W e accordingly answer the question referred to us in the 
affirmative.

This petition coming on for final hearing before Parker and 
Wilkinson, JJ., the Court delivered the following

J u d g m e n t  :—The Full Bench having held that tlie Subordi
nate Judge had jurisdiction to make the order, we are of opinion 
that the grounds of his order cannot be supported.

The witnesses were all resident in Tinnevelly near the Court
house, and some of them, if not all, might have been served 
between February 17th and February 23rd— at all events the 
plaintiS was entitled to the issue of the summons. The fact that 
the perma,nent Subordinate Judge had issued the order was 
evidence that he considered some primi fa d e  ground had been 
shown, and we think that section 17 of the Small Cause Court 
Act is- merely directory. The costs were deposited before the 
review was heard.

We therefore set asid.e the order and remand .the petition for 
rehearing. The costs will follow the result.
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