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APPELLATE CIVIL.

Before Mv. Justice Parker and Mr. J-ustice Wiildnson. 

VISVANATHAN (D efendant), P e x it io m e , '

S A M I N A T H A N  (P ia in t ip f ), E espondent>'

GontraM Act—A ct IX  o f  1872, s. 2o —Unlawful con^idorcdion—Marriage 
brohage affreement—Hindu lazv.

Plaintiff agreed to give his daughter in ma,n'iag-e to defendant’ s nephew in 
consideration of a payment of Rs. 400. It was not alleged that the money v̂ as to 
be a dowry or settloinent for the bride. Rs. 200 were paid and defendant executed 
a bond for tho balance. The marriage took place in the asnr/e forra. The plaintiff 
now isued on the bond :

Seld, the consideration for the bond was not unlawful.

P e t it io n  under section 25 of the Provincial Small Cause Ooarta 
Act, 1887, praying the High Court to revise the decree of T. 
Q-anapati Ayyar, Subordinate Judge of Kumhakonam, in small 
cause suit No. 725 of 1888.

Suit on a bond. The bond was admitted, but the defendant 
pleaded that the consideration was unlawful, and also that the 
consideration had failed. The Subordinate Judge held that 
neither of these pleas was established, and passed a decree for the 
plaintiff.

Th.e defendant preferred this petition.
Desikachart/ar for petitioner.
Swasami Ayyar for respondent.
The facts of the case and the arguments adduced on this 

petition appear sufficiently for the purpose of this report from 
the following judgments:—

W iL icrosoN , J.—This is a petition under section 25, Act I X  of 
1887, to set aside the decree of the Subordinate Judge of Kumba- 
konam in small cause suit No. 725 of 1838 as contrary to law.

The parties to the suit are Brahmans. T h e. plaintiff’s 
daughter was given in marriage to the defendant’s brother’s son. 
As a consideration for the marriage, the defendant paid the
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* Ci'i'il ReTisian Petitioit No. 325 of 18S8.



VisvANATHAN plaintiff Es. 200 and executed a 'bond for Es. 200. The plaintiff
Samtxa't’ian recover the money due nnder the bond. The defend

ant pleaded that the bond was executed for cash to be actually 
advanced and denied consideration. He further pleaded that the 
consideration, if such as was alleged by the plaintiff^ was illegal. 
The Subordinate Judge found that the bond was executed under 
the circumstances alleged by the plaintiff^ and that the consider
ation was not illegal.

Before us, it is argued that the contract was not enforceable, 
being (1) against public policy and (‘2) contrary to Hindu law.

No doubt it has been long held in England that all contracts 
or agreements for promoting marriages for reward (usually 
termed marriage brotage contracts) are utterly void. The. prin
ciple on which the decisions have proceeded is that every- contract 
relating to marriage ought to be free and open, whereas marriage 
brokage contracts necessarily tend to a deceit on one party to the 
marriage, or on the parents and friends, and to the promotion 
of marriage by MrelingSj instead of by the mediation of friends 
and relatives. Now I very much doubt whether these principles 
can be made applicable to this case. In this couiitry marriages 
take place while the contracting parties are infants, incapablex)f 
making any choice of their own, and the consideration may often 
be received by the father for the use and benefit of the child. 
That, as remarked by the Subordinate Judge, marriages in the 
cmti'a ioim  are widely prevalent in Southern India was observed 
by Strange so long ago as 1830 and is not denied at the bar. 
The paucity of decisions is in favor of the contention that the 
moral consciousness of the people is not opposed to the practice. 
In consideration of the father of a girl giving his consent to the 
betrothal of his daughter, a sum of moaey is paid by the relatives 
of the would-be bridegroom to the father. Is this immoral or 
opposed to public policy ? Under all circumstanoes I  see no 
reason for so holding. Where the wife is imrno.ture, as is the case 
in nearly every marriage in this country, it is the custom that f̂ liG 
should reside with her parents, and they maintain her aa a matter 
of affection, but not of-obligation. I f  the father is poor and the 
relatives of the husband well to do, what immorality can there be 
in the latter giving to the former a sum of money for the main
tenance of tho girl-bride ? It  is true that in the passage f^iioted by
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the Subordinate Judge,* Manu proliil)its a father from receiving a Y jstakathak 

gratuity for giving his daughter in marriage, but the prohibition Sajiln-Itha>t. 
appears to be based on the necessity which then existed of com
manding fathers not to sell their ofEspring. In  the present case 
there is no question of sale, and there is nothing to show that the 
plaintiff through avarice ”  accepted the money in order to spend 
it on himself only. In the present state of societyj I  am not 
prepared to hold that the receipt by a Hindu father of money in 
consideration of his giving his daughter in marriage is in every 
case without distinction immoral or contrary to public policy.
Each case must be decided on its own merits. I  may remark that 
the facts in D uhri v. Vallabdas P m gji{l) are not on all fours with 
this case, and that* the dictum of Grarth, O.J., in Ram C/iaud 8cii 
V. Audaito 8en{2) was unnecessary for the decision of the case 
and opposed to the opinion of Beverley, J., who sat with him.

As to Hindu law, we have been referred to no authority by 
which the am m  form of marriage is condemned. In  Ms Commen
tary on Hindu law, Siromani t  points out that the asum  form 
is the same as the anJia (which he classes as one of the approved 
forms), the only difference being that the form is called amra^ if 
any other property than cattle is taken by the father of the bride.
In the absence of any authority that the asum form of marriage is 
oonti*ary to custom and so is not binding, I  would hold that the 
marriage of the plaintiff’ s daughter was not contrary to Hindu 
law. The relationship of husband and wife is created, not by the 
form of marriage, but by the recitation of mantras prescribed by 
the holy scriptures. There is, says Siromani, no difierence of 
opinion among Hindu jurists as to the necessity of mantras and 
ceremonies, in order to create the relation of husband and wife.

This petition, therefore, fails and is dismissed with costs.
P arker, J .— The facts found are that the plaintiff agreed to 

give his daughter in marriage to the defendant’s nephew in 
consideration of a payment of Es. 400. ; Es. 200 was paid in cash 
and a bond for the balance given by the defendant. The mar
riage took place. The plaintiff now sued on the bond for the 
balance due to him. It is not alleged that the money was pro-
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V isva n a th a n  mised as a dowry or settlement for the bride. The marriage was
SaminIthan, in the asura form.

The defendant pleaded that the consideration was illegal, but
the Subordinate Jxidge decreed the claim. He held that, though 
the practice was prohibited by Manu, and though it was sinful 
for rich parents to receive a price for a daughter, it was otherwiae 
with poor parents who had not means otherwise to meet the 
necessary expenses which they had to incur.

The amra form of marriage was in its origin simply a marriage 
by purchase. The arnha form, which is one of the approved forms, 
is a survival Iroui the asura^ and in it the price paid for the girl 
dwindled down to a gift of nominal value or to a present received 
by the parents for the benefit of the bride. ' The present mar
riage is not allftged to be in the (fnha form. The mura form is 
absolutely forbidden by Manu and Narada, though, as a matter 
of fact, it is admittedly prevalent in Southern India.

I  do not doubt as to the existence of the custom, and it is 
signinoant that there should be so few cases in which the legality 
of the consideration has been called in question in the Courts.

In Juggeasur Chiicherhutty v. Panchcowree Qhuckorhuity{V) a 
small cause suit was brought by the plaintiff to recover a sum of 
money paid to the defendant in consideration of a promise made 
by the latter to give the former his sister in marriage, which 
contract had been broken and the girl married to another. 
The Subordinate Judge, in referring the case, held that, according 
to English law, the contract would be invalid and contrary to 
public policy, and was further of opinion that in India the 
practice of demanding from the suitor a “  pun,”  the amount of 
which goes entirely to the parent’s benefit, none of it being in 
the nature of a settlement upon the wife, must undoubtedly 
tend to induce the exercise of parental influence from corrupt 
motives and encourage the buying and selling of women. The 
High Com't of Calcutta did not discuss the question, but 
merely observed that, under the circumstaucHs stated, an action 
to recover back the money paid to the defendant will lie.

In Ranee Lalhm Mome Dossda v. Kohin- Mohmi 8ingh(2) a 
Hindu contracting a second nia,rriage agreed to confer on the 
party whose sister was to be his second wife, a taluk which was to
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be carved out of his estate, and, until it was carved out, to make VisTANATnAir
a yearly payment of a fixed sum. The High Coui’t ol»served
that the document on which the plaintiff’s case was hased having
been executed more than fifty years ago, it was a great deal too
late to inquire whether tfiere was conBideration for the deed, and
even if there was any, whether the agreement was not contrary
to public policy. The Judges intimated an opinion that the
special agreement made was not without consideration or contrary
to public policy, but, observing that the moneys stipulated for
under the agreement having been paid for the last fifty yearâ
the defendants were not at liberty at that late period to attack'
the origin of the contract and ask the Court to allow them to
repudiate it.

The case of Ram, Chand Sen v. A udaiio 8en{V) is similar to 
JuggesHuf Cluicherhutty v. Panchcowrce Ghuoke)'huMy{2)^ and the 
Judges followed that decision. It was, however, intimated by 
G-arth, O.J., that had the action been by the father to recover 
money promised as “  pun ”  by the bridegroom he would have 
been disposed to hold that such a contract (even in this country) 
would be incapable of being enforced, by the rules of equity and 
good conscieDce. Beverley, J,, however, held that there was 
nothing immoral in such contracts since they were recognized by 
the customs of the country and not prohibited by law.

These decisions wero considered by Jardine, J., in JDulari r.
Vallabdas Fi'agji{S) in which the plaintiff prayed for leave 
to sue as a pauper to recover Rs. 2,500^ which the defendant 
had agreed to pay her for giving him a girl in marriage, whom 
however he had subsequently seduced without marriage. The 
learned Judge held that the plaintiff was not a pauper and under 
section 407, clause (c), that her allegation did not show a right 
to sue, since such cpntraots were immoral and against public 
policy even in the present state of matrimonial relations m India, 
and should not be enforced in the Courts of Law. A  similar 
decision by Scott, J., in 1884 was referred to and followed,

-'None of these decisions are exactly on all fours with the 
present. Juggesmr Ghuckerbutty v. Pamhcoicree Chucl'erbutty{2) 
and Umn Ohand Sen v. Andaito /S'ew(l) were actions brought by 
the bridegroom to recover money paid, the consideration for which
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Visvjlnathan liad failed, and the remarks of Gaiili, O.J., wliicli would bear
Samin-Ithan tlio present case were estra-judioial; tlio decision in Banee

Lallun 3£once Dome v. Nohhi MoJiim 8i\igh{l) proceeded upon tbo 
ground that lapse of time had made the origin of the contract 
immaterial; in the oas© before Jardine, J., though the plain^ff 
did stand in loco parentis, the decision proceeded upon tlie double 
ground that plaintiff was not a pauper, while the case before 
Scott, J., was really a suit by a matrimonial agent.

The amm  form of marriag'O, thougli disapproved by Hindu 
writers, is still recognised as a Talid form, and the practice of 
parents taking- money from the bridegroom or his family in 
consideration of the marriage is not prohibited by law- Tho 
question is, ought the Courts to treat it as immoral or opposed to 
public policy (section 23, Indian Contract Act). Having* regard 
to the customs of the country, it appears t̂o rae impossible ic 
lay down a hard and fast general rule. No doubt there may be 
cases in which such contracts might be held immoral and opposed 
to public policy, e.g., for the payment of money as a consider* 
ation for the marriage of very young children to old aiK 
debauched men. But in many cases the payment may really 
tend to facilitate the marriage in a legitimate way. Each caBt 
must, I  think, be Judged on its own merits and according to it? 
special eircumstances, and it is for the defendant to alleg-o and 
prove „those special circumstances which will invalidate the con
tract. There is no such allegation or proof in tlio present oarae.

On these grounds, I  concur in dismissing tlio petition witlv 
costs.
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