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will be the order of the majority of the Judges who took part
in this appeal.

[In compliance with the above order the District Judge re-
turned a finding which was accepted by the High Court, and the
decreo appealed against was accordingly modified by awarding
to the plaintiff % of items Nos, 2—3& described in exhibit I.]

APPELLATE CIVIL.

Before Mr. Justice Muttusami Ayyar and
M. Justice Wilkinson.

KOMBI (PLAINTIFT), APPELLANT,
o.
AUNDI axp ormers (DErENDANTS), RESPONDENTS.*

Specific Relief det—-det Iof 1877, s. 43~8uit for declaration of title us kolder of &
stanom to whick e malikena allowance is aitahed— Pensions Act—dct XXIIT of
1871, s. 6.

Suit to declare plaintiff’s title to the stanom of ffth Raja of Palghat ; the first
Raja (defendant No, 1) received a malikana allowance from Giovernment payable
to the various stanomdars, but had refused to pay to plaintiff the fifth Raja’s
share :

Held, the plaintiff being entitled to sue for further relief than the declaration of
his title and having omitted to do so, the suit must bo dismissed under Specific
Relief Act, 6. 42.

Fer cur: Pensions Act, 5. 6, was not applicahle to this case.

Seconp APPEAL against the decree of L. Moore, Acting District
Judge of South Malabar, in appeal suit No. 25 of 1888, revers-
ing the decree of S. Subbramanya Ayyar, District Muonsif of
Temealprom, in original suit No, 8 of 18587,

Suit for a declaration that the plaintiff was entitled to the
stanom of the fifth Raja of Palghat. Defendant No. 1 was the
first Raja, and as such he received from Government a smalikuna
to distribute among the other Rajas, being the stanomdars of the
kovilagom. The plaint stated that defendant No. 1 refused to
pay the fifth Raja’s share to the plaintiff, who aecoldmgly brought
thls suit to establish his title.

*Becond Appeal No. 744 of 1888,
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The District Munsif passed a decree for the plaintiff, but it
was reversed on appeal by the Distriet Judge, who held that the
suit was not cognizable by the Distriet Munsif.

The plaintiff preferred this second appeal against the decree of
the District Judge.

Sankaran Nayar for appellant.

Rama Raw and Ramachandra Ayyar for respondents.

The further facts of this case and the arguments addueed on
second appeal appear sufficiently for the purpose of this report
from the following judgments :—

Wiransoy, J.—The plaintiff, one Kombi Achan, instituted
this suit to obtain a declarntion that he was the fifth Raja of
Palghat. The Munsif decreed for the plaintiff; but on appeal the
District Judge dismissed the suit on the grounds—(1) that the
suit was not cognizable by the Munsif, the certificate required by
section 6, Act XXILI of 1871 not having been obtained, and (2)
that the plainti® was entitled fo further relief and could not there-
fore maintain o suit under section 42 of the Specific Relief Act.
I am of opinion that the Judge was in error on the former point.
The suit was not a suit relating to any pensiom or grant of
money or land-revenue conferred by the British or any former
Government, but merely a suit for a declaration as to the plain-
tiff’s status. No doubt malikana is paid by Gtovernment on
behalf of the stanom of the fifth Raja, but this suit did not seek
a declaration that the plaintiffis entitled to anything so payable.
Act XXIIT of 1871, being in derogation of the rights of the
subject to resort to the ordinary Civil Courts, must be construed
strictly, But the suit is barred by the provisions of seetion 42,
Specific Relief Act. The malikana payable to the fifth Raja is
in the hands of the first Raja. There being a dispute between the
male members of tho family asto who is, in virtue of seniority,
entitled to succeed to the vacant post, the first Raja refused to
pay any malikana until the claimants have made good their title.
The plaintiff was entitled to seck further relief than a mere
declaration of his status. Being entitled to an executory decree
he cannot scek a mere declaratory decree. The decree of the
Lower Appellate Court must therefore be affirmed and the appeal
dismissed with costs.

Murtusamr Ayvar, J—This was a suit to have it declared
that the appellant (plaintiff) was entitled to the stamom of the
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fifth Raja of Palghat., The plaint stated that his status as such
was denied by the defendant No. 4 and that defendant No. 1,
who drew from the Government the malikana allowance payable
to the several stanoms and edoms in the kovilagom, refused to
pay the appellant the shave due to the fifth Raja. The District
Judge considered that the suit was not cognizable by the District
Munsif under the provisions of seetion 4 of Act XXTIT of 1871
and of section 42 of Act T of 1877. Hence this second appeal.

T am also of opinion that the Pensions Aet has no application
in this case. The suit was not brought against the Government,
nor was any relief claimed within the scope of the Act. As soon
as the pension was paid by the Government to the first defendant,
it ceased to be a pension payable by the former and became
money had and received by the latter for the use of persons
entitled to the several stanoms and edoms for whose benefit the
payment was made. The decision in Badayi Hari v. Rajaram
Badlal(1) is not in point. If proceeded on the ground that Act
XXIII of 1871 was intended not only to guard the oxecutive
Government against responsibility to the Civil Courts in respect
of pensions, but also to keep the distribution of what is regarded
ag a bounty of Government in the hands of its executive officers.
This view is consistent with the decision of this Court in regard
to suits for partition of inams mentioned in Regulation IV of
1831 (Madras) and may be aceepted as sound.

But this was not a suit brought to obtain a declaration that
the fifth Raja was entitled to a share of the malikana which the
Government paid the first defendant professedly on his own
account. On the other hand it was admitted that the malikana
was paid by the Government to the first defendant to be distri-
buted among the fifth Raja and others, the only matter in
controversy - being whether the appellant was the fifth Raja.
This differs therefore from the Bombay case in that the money
received by the first defendant was paid by the Government and
received by him avowedly for distribution among the fifth Raja
and others of his family, and it is' not necessary to determine
for the purposes of this suit that the fifth Raja is entitled to o
share in the malikana.

Though the Pensions Act does mot bar this suit, yet the

(1) T.L.R.; 1 Bom., 76.
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decision appealed against must be supported under section 42 of
the Specific Relief Act. It provides that no declaration shall be
made when the plaintiff, being able to seek further relief than
a mere declaration of title, omits to do so. The arrears of
malikana payable to the fifth Raja and already paid to the first
defendant, being monies had and received by the one for the use
of the others, their recovery was the further relief which the
appollant was at liberty to claim and which he omitted to claim
or abandon. The object of the proviso to section 42 is to avoid
multiplicity of suits and to prevent a person getting a declara-
tion of right in one suit and immediately after, the remedy
already available in another. On this ground the appeal must
fail and be dismissed with costs. '

APPELLATE CIVIL.
Before My, Justice Muttusami Ayyar.

MUNICIPAL COUNOIL OF TUTIOCORIN (DEFENDANTS),
PETITIONERS, ’

.

SOUTH INDIAN RAILWAY COMPANY (Prarymirrs),
REesponpENTS. ¥

Nunicipal taz— Distri t Municipalitios Aet— Aot IV of 1884 (Madras), ss. 49, 50, 53,
10— Wrongful wssessment of profession tav—Jurisdiction of Small Cause Qourt~—
Provineial Small Couse Courts det—det IX of 1887, seh. 11, paragraph 1~=Order
of @ Local Gaverminent.

The Municipality at Tuticorin demanded Rs. 50 as profession tax from the .
South Indian Railway Cownpuny which bad already paid profession tax to the
Municipality at Negapatam., The Company complicd with the demand wnder pro-
test and sued the Municipality for 2 refund of the amount paid on the Small Cause
Side of the District Munsit’s Cowrt : o

Holz, (1) the Court bad jurisdiction to hear and determine the suit;

(2) the Municipality at Tuticorin had no right to levy the tax on the

Railway Company and the decree directing the amount lcvied to he refunded
wag correct.

* Civil Revision Petition No. 178 of 1888,



