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APPHELLATE CIVIL.
Before M, Justice Parier and Mr. Justice Willinson.

1889. k NAGATHAT: (Pratvirr), APPELTANT,
August 13. )

2.
PONNUSAMI (DurgNpayr), Resroyppyr. *

vil Proesdure Code, s. 13—Res judicato—Cuuse of action—Limitation Aet—
Act XV of 1877, seh. IT, art. 91—=Suit to cancel o document.

On 2%rd March 1878 plaintiff vxecuted to defendant & document purporting to
bo a deed of gift. In 1886 plaintiff sued to cancel the document alleging.that
defendant on 11th May 1881 lud agreed to executo a reloase but had ot done so -
that suit was dismissed for non-payment of duty due under the Court Teos Act,

The plaintiff now sued in 1887 for a declaration that the document ** was exe-
cuted for nominal purposes and was not intended to take effect:”

Held, (1) that since the cause of action in the suits of 1886 and 1887 weie not
the same, the claim in the latter suit was not ves judicate ;

(2) that the suit way not harred by limitation.

Skconn APPEAL against the decres of T. Ramasami Ayyangar,
Subordinate Judge of Negapatam, in appeal suit No. 204 of
1888, affirming the decrec of 8. Subbuyyar, District Munsif of
Negapatam, in original snit No. 62 of 1887,

The plaintiff was & Hindu widow, and the defendant, her
deughter’s hushand.,  On 23vd Murch 1878, the plaintiff exeouted.
in the defendant’s favor a deed of gift, which confirmed an oral
gift of certain property she had made to him at the marriuge of
her daughter in 1866, and recited that he has been in possession of
the property from the date of gitt.

In original suit No. 12 of 1886, the plaintiff hal sued.the
defendant for the cancellation of the deed of gift. She then
alleged that the possession of the property never passed to the
defendant, and that, on 11th May 1%81, he hal agreed to
exacute a release, hut that he fuiled to do so. The ecause of
action was stated to have arisen on 12th May 1881, The plaint
hed been stamped with a court fee stamp of Rs. 10; and the Court
divected the plaintiff to pay the Cowrt fee on the value of the

¥ Beeond Apponl No. 1728 of 1888,
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property, which was Rs. 1,500, She failed to i)ay this amount
and the suit was dismissed wnder clause II, section 10, of the
Court Fees Act.

This suit was brought by the plaiutiff against the defendant

to obtain a declaration that the deed of gift was “nominally
exceuted and was not intended to take effect.” 8he alleged
in the plaint that the deed of gift was cancelled, the defendant
having reburned the same to her; that since the beginning of
December 1885, he had been setting up his right to the property
on the strength of the deed being registered and denying her title
to the same, &e.

Defendant contended that the elalm was harred ; that the deed
of gift was not cancelled, and that this second suit was brought in
the present form in order to evade the Court fee. -

’L‘he: District Munsif dismissed the snit holding that the claim
was barre 1 ander sections 13 and 43 of the Colde of Civil Pro-
cedure, and the Subordinate Judge affirmed his deerec. The
plaintiff preferred this second appeul. “

Nubramanye Ayyar for appellant,

Sudeyopa Oharyar for vespondent.

The Coart delivered the following

Juveyuny i—Though the relief souglit in both snits is sub.
stantially the same, the cause of action put forward is different.
In the former suit the caunse of action was alleged to be the
refusal in 1881 of defendant to exeeute a docament ; in the
lattor, the claims to the property advanced by the defendant
in 1885, The relief songht is not the cancellation of the docu-

ment (as to which article 91 of the Limitation Act would apply,)

bt a declaration that the document was only nominally exe-
cuted. The plaintiff was in possession of the document and
the property, and could only want a declazation, There is no
res judicata, aud it i3 admitted, on appeal, that section 43 of the
Code of (fivil Procedure does not apply, nor will the dismissal of
the former suit for non-payment of Court fees bar this suit.

* We must reverse the decrees of the Conrts below, and remand
the suit to the Court of first instance for disposal on the merits,

The costs will abide and follow the result.
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