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Having regard to the principle laid down in Khanse Bibi v.
Syed Abba(l), we arc of opinion that the subject-matter of the
suit was the specifie sharve claimed, and that the suit ought to have
been brought in the Court of the District Munsif. Though the
objection was not taken in the Cowrt below, yet it is apparent
on the face of the plaint and has reference to the jurisdiction
of the Cowrt. We must, therefore, consider it, though it is only
raised in appeal. _

We set aside the decree of the District Court and direct that
the plaint be returned to the plaintiff for presentation to the
Cowrt of competent jurisdietion. As the objection was not taken
ab the earliest opportunity, we direct that each party do bear his
costs both in this Court and in the Lower Couxt.
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Penul Code, ss. 419, 420, 487 and 468—Cheating— Forgery—Use of o false name with
wndent to defraud.

Tho accused was alleged by the prosecution to have advertised ﬂnf; 2 work.on
English idioms by, . Robert 5. Wilsom, 4., was 1et 5, thé j)}i_ce \'%as
Rs, 2:4-0, and that mtendmg pmchasels mlnht remit it by mdney oxdor to Rohert
8. Wﬂ son, Council House Street, Caleutta : to have  then requasted & the Postal author-
itics at Caleutta by a letfer signed Robert . Wilson, to have the money “oxdexs re-
dirceted to him as abova ab Rajam: to have snmlaﬂjy requested the Post Master at
Rajam fo pay the money orders to his clerk Seshagiri Rau: to have subsequently
received the value of money orders made oufin. fav@: of Robert .. Wilson from
the Post’ Mastm at Rd]’tm, signing recemts as Sosharvxrx Rau Robert 8. Wilson
and” chhngm Rau were alleged to be fctitions persons, and it was also alleged
that the accused had no book on Eaglish idioms ready to be despatched to
purchasers :

Held, that the above allegaﬁons suppoxted cha.rn e of cheating and forgery.

Arpean under section 417 of the Gode of Criminal Procedure
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against the judgment of acquittal passed on the accused by

(1) TLR., 11 Mad., 140, * Criminal Appeal No. 114 of 1889.
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T. Kelsall, Sessions Judgoe of Vizagapatam, in sessions case No, 28
of 1888.

The Acting Government Pleader (Subramanye dyyar) for the
Crown.

The accused was not represented.

The facts of this ense appear sufficiently for the purpose of
this report from the judgment of the Comt.

Jupement.—This is an appeal from the judgment of acquittal
recorded in sessions case No. 28 of 1888 on the file of the Court of
Session ot Vizagapatam, In that case the accused, one Pera Raju,
was committed for trial by the Deputy Magistrate of Vizianagram
on charges of forgery wnder sections 467 and 468, and of cheating
under sections 419 and 420, Indian Penal Code. The Judge
acquitted him without recording any evidence on the ground that
the facts which the evidence befors the Magistrate went to prove
eould not support a conviction for either of those offences. It is
contended for the Crown in appeal that upon the facts stated by
the Judge the acquittal was bad in law, and that the charges ought
to have been amended, if necessary, under section 226, Code of
Criminal Procedure. We are of opinion that this contention
ought to prevail. The facts stated by the Judge as likely to be
established by the ovidence recorded by the committing Magistrate
are shortly these :—

In June 1887, the aceused by. advertisements and hand bills,
notified thronghout India, that a work on English idioms, designed
specially for matriculates, by ome Robert 8. Wilson, a.a., was
ready, that the price was Rs. 2-4-0, and that intending purchasess
might remit it by money orders to Robert 8. 'Wilson, 1.4, Council
House Street, Caleutta, Ahbout o month or two later the accused
signing a letter as Robert 8. Wilson, wrote to the Tostal anthorities
at Caleutta, asking that all money ovders received for Robert
8. Wilson might be redirected to him at Rajam in the district
of Vizagapatam. Signing himself again us Robert §. Wilson,
he wrote to the Post Master at Rajam to say that lis elerk
Seshagiri Rau would call in a day or two for these monay oxdors,
and that their value might be paid to the clerk, who would bring a
note from him. The accused since ealled in person at the post
office at Rajam and representing fthat he was the elerk Seshagiri
Rau induced the Post Master to pay him the value of 25 monay
orders, Ou this occasion he produced a writing authorizing pay-
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ment to Seshagiri Rau and signed by himself as Robert 8. Wilson,
and he also signed receipts acknowledging payment of value of the
money order as Seshagiri Ran.  There was no person known to the
Post Master either as Robert S. Wilson or as his elerk Seshagin
Rau, and the case for the prosecution was that hoth were fictitious
persons. It is also urged for the Crown that no hook om English
idioms was ready as notified by the accus:ed m hls advertisements
and hand bills. :

The charge of cheating as framed by the Magistrate stated
that the accused falsely personated Seshagiri Ran, clerk of
8. Robert Wilson, and theveby deceived the Post Master and
frandulently induced him fo de11ve1 to the 'xcoused 25 money
ordérd Whleh the Post Master would not hzwe pmd if he had not
been so deoelved The charge of f01gerysta‘red (a) that the
aceused wrote o false, lettel 1o, the Post Master of Rajam in, the
fictitious name of Roberf s. Wllson, 1‘6(111651:1]10‘ that the momay
orders might be reta mod and theu:__ value }_)md to 111s elerk
Seslmg1r1 P au ; b) tlmt the aceused signed 25 money orders in fhe
feighed name of Seshaglrl Rau (¢) ‘that the acenised wrote a false
letter to the Tost Master at Rajam in the name of Robert
5. Wilson, requesting that the money orders subsequently received
might be retained uwntil further orders; and (&) that the accused
signed the Wntmﬂ authorizing payment to Seshagm Rmu in ihe
name of Robert 8. Wilson, =~ =~~~ = 7" :

Adveltmg to these facts the Judgoe U})aE‘lYPﬂ. that assuming
the case for the prosecution was proved inmevery d(‘t'nl the offence
of cheating the Post Master was not comnuttad that the money
o.ulers were adnnttedly for the aceusedu‘by thtevnl name he chose
to o “Uhat the Pést Wastes eonld nok Tave refused to
pay them ; that there was no known Robert S. Wilson, except
the accused, and that the senders of the money orders intended
the money to be paid to him. With reference to the charge of
forgery, the Judge remarked it is not forgery to call yourself
Robert Wilson, to have money orders in that name sent to you,
and in that name to give directions. about cashmg them.

We consider that the J udge is clemly in“error in holding that
if the f faets .stated above were proved at the trial, they would
amonnt nelther to the. offence of eheatmg nor to that of forgery
a5 defined by the Penal Code. The acoused knew that Robezt 8.
Wilson was a fictitious person, that he had xo clerk by the nome
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of Seshagiri Rau, and that he wasalso a fietitious person, and with
this knowledge ho inteutionally produced generally = false belief
by his ¢ .der’nbemcnts and hand bllls that Robert 8, Wll%on was a

. pelson actially in existence, tlmt hr\ W ns fm Mastol of Arts, that he
swrote a book on Enghsh idioins, that it was ready to be despa'tched

and that the price might be sent to “him and not to the accused
Pera Raju. By causing such false behef he mdueed those who
remitted the price Toy money orders to do &0 in the oxpcctmtlon that
it would reach the hands of Robert 8. Wilson thzough the Post
office, and that in return the said Robert S. Wilson wonld send
each of them a copy of the publication on Jnglish idioms, a publi-
cation which as alleged for the Crown the accused knew had no
existence. It is clear, therefore, assuming for the purposes of this
appeal the facts were as stated for the prosecution, they would
sustain a charge, of cheating those who remitted the money orders.
Though the chzufre framed by the Magistrate did not refer to
the decéption practised on those who seuit the money orders, yel
itwas open to the Judge to have amended it if the evidenco before
the Magistrate had tended to establish it.

As to the charge of cheating the Post Master, the Judge is
mistaken in considering that the Post Master was bonnd to pay
‘he value of the money orders to the accused Pera Raju. On the
tacts stated, the accused must be taken to have caused a false
belief that Robert S. Wilson was a real person, that he had a clerk
by the name of Seshagiri Rau, and that the accused was that
individual. It appears further that but for such false belief the
Post Master Would not hzwe pmd the acoused the vmluo of the
eré'.' As those who remitted the money Gidexs intetided
thefi“for Robert §. Wilson, a person whom they believed to be a
real and not an imaginary person, the Yost Master was not. bound
to pay their value to the accused for the chvious reason that there
was 0o such pérson as was desmnated by the 1'emltterq, and that it
was not. competent to him to pay it to any other unless it appeared
(which is not the caso) that the remitters gave eredit to the
accused Pera Raju as one known fo them and nob to Robert
8. Wilson supposed to be alive. The deception practised on the
Post Master seems to be a dishonest continuance to consummate
tho fraud practised on the public. The fallacy in the Judge’s
reasoning lies in overlooking the rule that in determining, whether
a person wag actually, dessived or not vegard shounld be had to the
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facts as they were made to appear to hiin and erroneously aeceptecf-'

by him and not smlply to the actiial taots known €6 the accused:
Yut not known either to the persons who remitted the money
orders or to the Post Master.

As to the charge of forgery it is wholly immaterial whether

the name forged is that of a fictitions person who never existed or
of aveal person. Itis asmucha forgery in the one case as in
the other provided the fictitious name is assumed for the purpose
of fraud in the particular case under trial. Section 464, explana-
tion 2 of the Indian TPenal Code, provides that the making of a
false document in the name of & fictitious person intending it to
be believed that the document was made by a real person may
amount to forgery ‘(see also the illustration to the explanation).
There is, however, no doubt that an intention to defrand is an
essential ingredient ; but it is sufficient to show that there was an
intention'to defrand generally. Whether there was an intention
to defraud or not is a question of fact to be determined with
veference to the special circumstances of each ease. - It is true
that in The Queen v, Martin(1) it was held that though a document
was signed in a fiotitious name, yet such signing did not amount to
forgery, as it appeared that credit was wholly given to the accused
in that case as a known individual without any regard to the
assumed name or to any assumed relation to a third person. But
the facts as stated by the Judge tend to show that there is a
wholly different case. There is apparently no protence for saying
that Pera Raju, the accused, was known to and accepted by either
those who sent the money orders or the Post Master as the author
or publisher of the work on English idioms, and that the money
orders were intended for him.

‘We are therefore of opinion that the acquittal of the accused
must be set agide, and a retrial ordered with reference to the
foregoing observations.

(1) 5 QB.D., 4.
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