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Kusal Doss and the letter produced by him and upon affidavits on
the record relating to the contents of the mahazarnama prepared
for the petitioner when the new dwajastambham was put up and
to subsequent dealings in gold, to attempts to sell gold, and to
sales of gold by the petitioner in Bombay, Bangalore and Madras,
there was sufficient information before the Magistrate wpon which
he might issue a search warrant. It is then argued that even if
the gold treasure were not found under the flagstaff, it would not
follow that the petitioner is guilty of criminal misappropriation.
But we consider it sufficient to observe that the nature of the
property actually deposited under the flagstaff has an important
and material bearing upon the accusation against the petitioner.
The weight due to the statements of several persons who made
affidavits is a matter which it is ordinarily for the Magistrate to
determine, and unless the proceeding is either illegal or vitiated
by material irregularity, we do not think we ought to interfere on
revision and prevent the collection of material evidence as well in
the interests of the temple as in the interests of justice.

[Their Lordships next proceeded to consider the other con-
tentions in order, and having held them to be groundless, they
dismissed the petition.]
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Forest det~rdet V of 1882 (Mudras), 8. 26~Cunara Forest Rules, Nos, T, 12, 23,

The acensed, not having a permit, cub certain classified frees on the Zunaki adjoin«
ing his land and used the wood in his still as fael; and upon these facts he was
convicted of un offence against rules 7, 12 and 25,

Held, that the convietion was illogal.

Oasn reported for the orders of the Iigh Court under s. 438 of
the Code of Criminal Procedurs by 8. H. Wynne, Actmg District
Magistrate of SBouth Oanma,
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The case was stated as follows :—

«The accused, two undivided brothers, set up a sandalwood
still on their land and cut wood for fuel from the adjoining
humaki’ for feeding it without permit. One has been convicted
of ¢ eutting, removing and burning ’ firewood for purposes of trade,
namely, for ¢ use of sandalwood stills without permit,’ s. 26, Forest
Act, and ss. 7, 12 and 23 of Forest Rules.” *

“The rules referred to are published in Foré St George Gazette
of May 20, 1884, Part I, pp. 313-322. Tho case turns upon the
interpretation of rule 7, paragraph 2, and the meaning of the words
“for his own use” I am unable to see why cutting fuel for a
sandalwood still placed by o man on his own land is not cutting
it “for his own use.” The magistrate has iniported the words
“for purposes of trade’ and (in his judgment) ‘ meant for sale
and not for agricultural or domestic purposes’ from the preceding
paragraph of the rule which relates to unreserved land which is
not kumaki. Bub even if it were mere unreserved land and not
kumaki from which the fusl was taken, I do not think the convic-
tion could stand. The words ¢the produce of these lands shall
not besold ... ... or in any way used for purposes of trade ’ do
not imply that the produce may not be nsed as fuel in the
manufacture of an article to be afterwards sold. The land, however,
was kumaki and not mere ordinary unreserved land.”

The provisions of Rules Nos. 7, 9, 10, 12, 23 (Canara) are as
follows :—

7. In all unreserved lands the villagers shall continue to enjoy, free of charge,
such privilegos as they have hitherto exercised in the way of grazing cattle or of
cutling, converting, and removing trees (other than voscrved and classificd treos)
and timber and ofher fovest produce for fuel or for huilding or agricultural or
domestic purposes, or of burning charcoal. T'he produce of (hese lands, however,

® See us to rules T and 12, Queen-Kipress v. Sivanne, LTI, 11 Mad., 139,
The publieation in the Gazelie of the rules in question is headed as follows :—

Tnder sections 26 and 33 (») of the Madras Forvest Act [V of 1882), His Fx.
collenoy the Governor in Couneil iy pleased to make the following rules for {he
regulation of the wic of the pasturage and of tho natural produce of lands ab the
disposal of Government and in lunds known as * Zuaaki” in the district of Sovth
Cunara und not fncluded in u reserved forest, or within the limits of a municipali ty.
Provided, however, that thoy shall apply to all sholas, plantalions and rescrves
now cxisting within any such municipal limits, and to all lands ab the disposal of
Government, which may, from timato time, he notificd as lands proposed to he
conptituted a vescrved forpst under section 4 of the said Act, and antil the dute
fixed in the notification ({o be issned nuder section 16 of the said Act) declaring tho
said Iands to be a reserved forest. From thab date, however, these rules shall coase
Yo apply to, or be in foree in respuct of, tho lands specifiod in such notification,
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shall not be sold or Tavtered, or in any way used for purposes of trade, nor shall
any of the aforesaid privileges ho in any way alienated except with the land to
which they are atfached.

In ““Joanali” lands, thav is, within 100 yards of assessed land in wargs formed
prior to fasli 1276, the holder of the Jumaki shall also have the exclusive privilege
of cutting, converting, and removing for his own use classified trees at will, and
reserved trees on application, for which a permit shall be given free of charge, but
if it is found that the concession as regurds voserved trecs is abused in any village,
and not braught to notive by the villagers, the Collector may, in addition to prosecut-
ing the offender, dircet that the concession shall he withdrawn as regards that
villaga.

9. The cutting of grass and the pasturing of cattle on veserved lunds shall only
be permitted with the consent of the Callector and on payment of the prescribed fees.
It shall not bo lawiul for any person o onb grass or to pasture catile upon wny
lands in contravention of this rule,

10. ALl the trees and other ratural produce of reserved and unreserved lands

~ shall vest in the Fovest Deparbment subject to the following exceptions, viz. :—
{«) The pasturage and grass on unreserved lands.
() The toddy of palmyra, date, and other palm trees on unreserved lands.
(#) 'The trees growing by the side of roads (and comunonly kunown as avenne
trees) and all topes ov trecs belonging to Twoval Fund Boards, commu-
nities or individuals.
{4y All minerals.
12. Bubject to the privileges, exceptions, and reservations specified in rules 7, 9
and 10, no person shall fell, girdle, mark, lop, top, uproot, ox buxn or strip off the
bark or lewves from, or othexrwise damage, any tree growing on any veserved or
unreserved land, or remove the timber or collect the natnral produce of such trees
or land except ag heveinaffer provided.
23. Any breach or infringement of rules 8, 9, 12, 186, 18, 28, 21 or 22 will render
the offender linble to imprisonment for a term which may extend to one month or
to fine which may extend to Ra. 200, ov to both.
The Acting Government Pleader {Subifamanya Ayyar) for the
Crown.

The Court delivered the following

JunemENT :— We concur with the District Magistrate that the
conviction was illegal. The accused cut certain classified trees in
kwmaki land and used them as firewood for his still. It is argned
that the words ¢ for his own unse’ in clause 2 of rule 7 must be
read in conjunction with the restrictive words in clause 1, and that
therefore a raiyat may not use the wood eut in Jwnaki land in
any way connected with his frade. We are unable to concede this.
No doubt it would be illegal fora raiyat to-sell wood cut in his
kumali land to another person as fuel for his still, but so long as
he converts the wood to his own use, he is protected by rule 7.
We set aside - the conviction and sentence and direct the fine to be

refunded.
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ke
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