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Before Mr. Justive Muttusami Ayyar and My. Justice Wilkinson.

THIRUMALAT (PETITIONER), APPELLANT, 1889,

! April 15, 16,
v, 95

RAMAYYAR axp aworuer (CountEz-Pprirronsrs, DEFENDANTS), )
. RespoNDENTS. *
Civil Procedure Code, ss. 233, 516, 588—Surety for the duc performasce of appellate .
deeree—3Lode of enforcing liahility of sueh surety—Baecution proceedings.
When gocurity had heen given on behalf of the respondent to an appeal under
5. 516 of the Code of Civil Procedure for the due performance of the decree of the
Appellate Court and the appeal had been successful :
Hell, that under the provisions of ss, 253, 583, the decree of the Appellate Court
could be enforced against the sureties in execution procecdings. Venkape Naik v
Bastingapa (L.L.R., 12 Tom., 411}, approved, :

AppraL against the order of S. Subbayyar, Subordinate Judge of
Tinnevelly, made on an application for the execution of the decres
of the High Court in appeal No. 21 of 1886.

Defendant No. 2 in original suit No, 4 of 1884, on the file of
the Subordinate Court, preferred the above appeal and obtained a
decree reversing the decree of the Subordinate Court; he now
soug'ht to execute the deoree of the High Court to the amount
of Bs. 3,000 against two sureties who had furnished security on
behalf of the plaintiff under section 546 of the Code of (ivil
Prooedure for the fulfilment of the appellate decree. ‘

# Appenl against Order No. 169 of 1888,
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The Subordinate Judge dismissed the application and the peti-
tionar preferred this appeal.

Bhashyam Ayyangar for appellant.

Rama Rau for respondents.

The farther facts of this case and the arguments adduced on
the appeal appear sufficiently for the purpose of this xeport from
the judgment of Muttusami Ayyar, J.

Murrusasr Avyaw, J.—This was an application for the exeou.
tion of o decree, passed by the High Court in appeal, against two
sureties who engaged under section 548, Code of Civil Procedure,
to become liable for the performance of thut deeree before it had
been passed. The Subordinate Judge dismissed the application on
the ground that the decres could not be euforced agoinst a surety.
He observed that section 253 was applicable to decrees of the
Court of first instance only, and that section 553 was not intended
to extend its operation to decrees passed in appeal. It is contended
before us that the construction suggested by the Subordinate
Judge is not the trao construction, and our attention is dvawn te
the decisions in Bans Bahadur Singh v. Mughle Begum(1}, Rashbea
hary Mookhopadlhya v. Mukarani Suriomoyee(2), and Venkapn Natk
v. Buslingnpa(3). From the course of decisions on section 204 of
Aot VIII of 1859* it is clear that that section was eonsidered to
include decrees passed in appeal. This is conceded for the respon-
dents in this case, but it is argued for them that the wording of
section 204 has since heen changed, that the change of expression
has beedt intended to limibt the specinl rule embodied in that
section to decrees of the Court of fivet instance, and that the
extension contsmplated by section 533 does not inelnde the provi-
sions of section 258, The only case decided in tlis Court that has
some bearing on the question is that of Balui v. Lainasana(4).
In that case, however, the swrety contracted the obligation after
the Appellate Court had passed its decree pending tho disposal of

(1) LL.R, 2 AIL, 601 (2) LL.R., 7 Oul,, 403,

(3 LLR, 12 Bom,, 411. (4) LI.R., 7 Mad,, 284,

Ack VIIT of 1839, scetion %04: Whenever a povson has hecome linble ge
secwrity far the performance of a dacvoe or of any part thoveod, the dacroe may be
exeented against such person to the extent to which he has rendered himself Bablo
in the same manner as a decres may be enfurced against o defendant. ’
section 802: Applivation for excuution of the deerce of an Appollate Court ghall

be maue to the Court which prssed tho fivst decrce in the siit, and ghall ba oxecnted

by that Couxt, In’ the manner and according to the rules hersinbefore conts

. . ined &
the gxagution of eriginal deeress, uned‘ o



VoL, XI11.] MADRAS SERIES. 3

en application for review. The Court, while declining to enfores
the appeal decree against the surety, observed that “ assuming
that section 253 can be extended to appeals, it applied only to
cases in which the security had been given before the passing of
the decree in appeal.” The point now raised for decision is
whether section 253 can be extended to appeals. In the other
High Courts there has been a difference of opinion. The High
Court at Bombay and the majority of the Judges at Allahabad
considered that the present Code did not alter the rule embodied
in section 204, whilst the High Cowrt at Caleutta, and some of the
Judges at Allahabad considered that decrees of tho Court of first
instanes alone could be enforced against sureties under the exist-
ing law. Comparing scotion 253 of the present Code of Civil
Procedure with section 204 of Act VIII of 1859, it cannot be
denied that there has been a change of expression in a material
point, The words in the one -were *whenever a pelson has
become liable for the performance of a decree, &o.,” * whilst the
words substituted for thom in the other are * whenever a person
has, before the passing of a decree in an original suif, become
" liable, &c.” The case presupposed by the one set of words is the
obligation of a surety contracted for the fulfilment of a decres
whether in an original suit or in an appeal, whilst the case sug-
gested by the other set of words is that of a surety who eontracted
the obligation before the passing of the decres in an original suit.
I do not think that the words “the decree in an original suit”
can be taken to mean the final decree in that suit, whether it is
passed by the Couxt of first instance or-by the Courh of Appeal.
The word ¢ final ” which is not found in section 253 will then
have to be introduced into it, and we are not at liberty to alter
the words: Again, section 583 shows that the Tegislature first
premised a distinetion between decrees in suits and deoress in
appeals, and then extended the operation of the rules applicable
to the execution of decrees of Courts of firsb instance to the exe-
cution of decress of the Appellate Couxrts.

“The natural inference is that section 258, as suggested hy its
language, enacts a rule applicable to decrees of the Court of first
instance. Bub section 583 appears to me to contain 2 statutory
declaration that that rule shall also apply to decrees in appeal.
The words “according to the rules hereinbefore prescn'bed for
the execution of deorees in suits” must ordinarily include every
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Tamumarar Tule zelating to the mode of execution, and section 253 is inserted

¢,
RAMAYYAR.

in the sub-division B of Chapter XIX which treats of the mode
of exeouting decrees. It is then said that section 253 blends
together the liability and the machinery, whilst the rules extended
by section 5813 are those which relato exclusively to the machinery;
but I do not think there is sufficient foundation for this distine-
tion. The sections which relate to the liahility of the surety and
which: provide for its enforcément are not ome and the same,
whether in Act VIIT of 1859 or in the present Code of Civil
Procedure. In the former enactment sections 76 and 88 indi-
cated how a surety-became liable for the fulfilment of the original
decree, ‘and section 36 of Act XXIIT of 1861 explained how his
liability for the performanoce of the dscree passed in appeal origi-
nated.* In the present Code, sections 479, 484 and 546 correspond
to them. In the former it was section 204 that provided the
machinery for its enforcement, whilst in the latter the miachinery
is contained in two sections, 253 and 583. The words in section
253 “ whenever a person has, before the passing of a decree in an
original suit, become liable for the performance of the same,”
only premige the case in reference to which the rule of procedure
is preseribed ; and they do not support the remark that the liability

# Act VIII of 1859, section 76: If the defendunt fuil to show such cause, the
Court shall order him to give bail for his appearance ub any time when called npon
while the suitis pending, and until excention or satisfaction of any decrece that may he
passed against him in the suit; and the surcty or surctios shall nndertake, in defanlt
of such appearance, to pay any sum of moncy that may bo adjudged against the
defendant in the suit, with cogts. Any order made by the Cowrt, under the provi~
siong of this section, shall be open to ‘tppeal by the defendant,.

section 83 : If the Court, after oxamining tho applicant and making such further
investigation as it may consider necessary, shall bo salisficd that the dofondunt is
about to dispese of or remove his property, with intent to obatrnct or doluy the
oxocution of the decrco, it shall bo lawful for tho Court to issuo a warrant to the
proper officer, commanding him'to call upen the defendant, within a timoto bo fixed
by the Cowt, either to furnish scourity in such sum as may be spocified in tho oxder
to produce and placo atithe disposal of the Court when vequired the said propurty or
the value of the same or such portion thereof as may be sulliciont to fulfl the deerac,
or to appear and show cause why he should not furnish sccurity. The Cowt may
alse in the wamant divect the attachment until further mdpr of the wholo ok any
portion of the proporty specified in the application.

Act XXIIT of 1861, sectjon 36: When an ovder is made for the exccution of u
decrec agninst which an appeal has been preferred, it shall he Jawsul for the Court
which pronounved the decrec to require seewrity to he given for the restitubion of
any property which may be takon in execution of the doeres or of tho valae thoreof,
and for the due performance of the decree or order of the Appellate Courf. The

Appellate Court may in any such case rln‘ect tho Qourt which pronounced the
decree to take such security.
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and the machinery for its enforcement are blended together. Such Tumeurar®
being the case there is nothing unreasomable in holding that g,ytec...
section 583 includes the rule embodied in section 253 among the
rules applicable to execution of decress in suits, and extends them
all to execution of decrees passed im appeal. As to the question
of necessity for changing the language of seetion 204 of Act VIIT
of 1859 it seems to me that the change was designed to bring
the language of section 263 into complete acecordance with the
general scheme of the Code. DBetween section 204 and section
362 of Act VIIL of 1859 there was this incongruity or want of
precision. The case presupposed by the former was one in which
a surety was liable for the performance of a decree, and the words
‘g decree ’ included appeal decrees. Again, the rules applicabls
to the execution of original decress were declared by section 362
to apply to the execution of decrees of an Appellate Court. In
the present Code all the rules applicable to the execution of
original decrees were Lkept distinet, collected: together in Chapter
XIX and classified under appropriate heads. In carrying out
this scientific arrangement, it was probably considered desirable
to make section 253 in express terms what its place in the Code
implies, viz., strictly a provision on the mode of executing original
decrees and to indicate its applicability to the decrees of Appellate
Courts by the general direction in section 583 that all the rules
that apply to one shall likewise apply to the other. Again, the
obligation which the surety undertakes is an obligation to fulfil
the decree which may be passed against the defendant or appellant
in the original suit or in appeal, and the obligation is contracted
before the Court and is as much a matter of record as the décree
undertaken to be fulfilled. There is no apparent remson for
directing the successful party to obtain a fresh decree against
the surety whilst the very obligation is to fulfil the decree against
the defendant or the appellant. If this principle is to be recog-
nized for the purpose of executing against the surety decrees of
the Court of first instance, it is difficult to see why decrees of
Appellate Courts should be excluded from its operation. I am
therefore of opinion that the construetion placed on sections 253
and 583 in Venkapa Naik v. Baslingapa(l) is the true eonstruction,
and T would set aside the order of the Subordinate Judge and

(1) LL.R, 12 Bom, 41.
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Tueumazat direct that the decree be executed against the sureties in accord-
Rasavvar, ance with law.
The respondents will pay the appellant’s costs thronghout. -
Wiwkissox, J.—I also am of opinion that the deerse ean bo
executed against the surety, the provisions of section 253 being
made applicable by section 583.

APPELLATE CIVIL.

Before Mr. Justice Muttusami Ayyar and My, Justice Shephard.

1889, SIVASANKARA (DEFENDART), APPELLANT,
August 14,
BSep. 29. ]

VADAGIRI (Pramvarsr), ResponnenT.#

Temple manGgouteni~-Dismissal of dhurmakarta, grounds for—Dharmakarin guilly of
misfeasunce retained in office on terms.

A suit to removo a dharmalkarta, though ho is held to have beon guilty of
misconduct in the discharge of his dutics as such may, in the absonce of any
proved and deliberate dishonesty on the defendant’s paxt, be dismissed on condi-
tions to be complied with by him.

Arruarn against the decree-of 8. T. McCarthy, District Judge of
Chingleput, in original suit No. 22 of 1885,

My, Gover, Rama Raw, and Makadeva dyyar for appellant.

Ramasami Mudaliar, Swdugope Charyar and Ranga Charyar
for respondent. :

The facts. of the case and the arguments adduced on this
-appeal appear sufficiently for the purpose of this report from the
judgment of the Court.

JunemenT.~The appellant and the respondent are the joint
dharmakartas of andasami temple at Tiruporur, in the District
of Chiingleput. The respondent charged the appellant with various
acts of misfeasance and sues for his dismissal from tho offico of
dharmakarta. The District Judge has found against the appellant
with regard to three of the charges made against him. He has
found that the appellant has been guilty of malversation in respect
of casuaring trees at Kalavakam and of improperly maintaining .
his mother and sister out of temple funds, and he has also found,

& Appeal No. 128 of 1897,



