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was right in rejecting the application, though this was not the _ %
proper ground given for its rejection. Raar 8aRaz

Siva
At all events, we think that this is not a case in which we -
ought to interfere under s. 622 of the Code. "We must, there-
fore, discharge the rule with costs.
Rule discharged.
ORIGINAL CIVIL.
Before My, Justice Wilson.
PEPIN ». CHUNDER SEEKUR MOOKERJER Anp avoTmEER. 1880
April 1,

Contract of Iudemnity—-Limitatizz Act (XV of 1877), sched. ii, art, 83—
0sts.

In 1864 e lense of:: honse was granted to A for a term of ten years.
The lense contnined a covenant to repnir, A died, and B, lis administrator, )
nssigned the lease to another, and it ultimately became vested in the plaintiff.
In 1872 tho plaintift assigned the lense to the defendants, “under ond
subject to the covenants” therein contained. The defendants fuiled to repair,
and after the term hind expired, C, the representstive of the lessor, sued
B for arrears of rent and damages for non-repair. B defended the suit, but
C obtained a deeree against him for Rs. 6,167-8 and costs, amounting in
all to Rs. 8,328-3. His own costs amounteldl to Rs. 1,491-1. In 1876
B paid C the Rs. 8,328-3, In 1877 B sued the plaintiff for the amount
whieh he had bheen compelled to psy € and for the amount of his own costs.
The plaintif gave notice to the defendanta to intervene and defend if they
desired ; but they did not reply, and the pluintiff consented to a decree
for Rs, 6,932-12-11 with costs. Thereupon the plrintiff instituted the pre.
sent guit to recover from the defandants the sum recovered from hLim by B,
tegether with his ewn costs of defence.

Held, that the suit was not barred under Act XV of 1877, sched. i,
art,.83~which provides a period of three years’ limitation for a suit upon
any contract of indemnity other than those specifically provided foryfrom
the time ¢ when the plaintiff is actuslly damnified "—as the time when the
plaintiff was actually demnified was when B recovered againet him.

In the onse of contracts of indemnity, the liability of the party indemnified
to & third person, i not only contemplated at the time of the indemnity, but
is the very moving cause of that contrack; and in cases of such a nitiire costs
rensonably incorred in resisting, ov reducing, or ascertsining the claim may
be recovered. o
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Held, thevefove, thut the costs ingurred by B, in tho suit institnted opainet;
him by €, ead these ingnrrad by tho plaintilf in the suit by B againat b, -
were reasonably and proporly inourred, and that he was entitled to reggyer
them from the defenduuts (1)

Ix June 1864 Kissen Kissore Ghoso granted to one Argler -
n lense of premisés No. 125, Bow Bazar, foe o term of ten.
yoars, at o rent reserved, The lease contained a covenans to-
vopair thoroughly in every fourth year. during the tewn,
Arohor diod, and tha Administvator-Grenerval admniuistered hig
estate. The Administrator-General having vepuired the pre.
mises, assigned them to the firm ol Liepage, of which firm the
plaintiff was a mowmber; and the lease subaequontly becime
vestod in the plaintiff alone. '

On the 3rd Fobruary 1872 tho plaintilf assigned the lease,
together with the business of Lepage and Co., to the defend-
ants Chander Seckur Mookerjoo and Poornd Ohuuder Mooker-
jea in the nume of the defomdant Poorno Chunder alone, The
nssignment was expressed to bo “ under and subject to tiné
conditious nnd covennuts ” of the lonse,

‘When the fonrth year for making vepairs eamo, the defend-
ants failed to malke any, and the term expived with the promises’
unrepairad,

"Lhe oviginal lessor heing dend, hiv widow and represensanve
Burno Moye Dassee bhrought o suit sgninst the: defendant
Poorno Chunder in this Court.  In this suit she cluimed
arvears of vent aud vates and daumages for breach of covenant
to repair,

On tho 2nd Fcebruary 1878 a decrce wag made in that snit,
which showoed that the vent and rates bad been paid after suit
brought, and awarvded Ns. 6,000 ns damnges for nousrepair,
with costs.,  The samae person brought n second snit againat the
snme defondant,  In this sult she claimad pnssessiou"ot' tb’y
promises and arvears of vout and rates ayd mesue profits. . The!
docree in bhis suit, duted the 7th April 1875, showed that, after

* suit, possession had been given; and awarded Rs, '1‘,'917'—‘.3'ii1"

rospeot of arvenss, with costs. Under these two deorees. Burno

(1) See the Tudisn Contraet Act, 1872, 8, 196
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Moye attached certain propexty of the defendunt Poorno

Chunder, but failed at that time fo obtain any satisfuction.
Burno Moye then brought a suit against the Administrator-
General as ndministrator of Archer, in which she claimed
Ra, 1,167-3 for arrears of rent and rates, aud Res. 6,000 as
damagaes for non-repair, The Adminiatrator-General defended
the suit, and a decree was made fur Ra. 6,167-3, with costs.
The Administrator-General had also his own eosts to bear. The
decree and the plaintiff’s costs amounted to Re. 8,328-3. The
Adniinistrator-General's own costs amounted to Ra. 1,491-1.
On the 13th September 1876, the -Administrator-Genoral paid
to Burno Moye the Ras. 8,328-3, the amount of her decree
and costs.

In the meantime, the property of the defendant Poorno
Chunder remsained under Burno Moye's attachment. The
first decree agnins{ that defendant was for Rs. 6,000. The
taxed costs of Burno Moye in that suit, including those of au
nnsuccessful nppesl, were Rs. 3,261, The second decres was
for Rs, 1,917-3, and the taxed costs of Burno Moye amounted?
to Rs. 491. Early in April 1877, representatives of Buruo
Moya and of the defendant Poorno Chuunder met at the office
of Burno Moye’s attorney ; the accounts in respect of the two
decrees were gone intu; and soou after, on the 8th Apul
Poorno Chunder paid to Burno Moye Rs. 5,500, which was
accepted iu {ull satisfuction of the two decrces, and the attach-~
ment was withdrawn, This sum was counsiderably less than
the difference between the sum paid as damages by the Admi-
nisirator-General and the sums due to Burno Moye uuder the
two decrees for debt and costs, and that without any allowaunce
for interest to which she was entitled,

~In 1877 the Administrator-General bloughb a suit against
_the present plaintiff to recover from him the amount whmh
he had been compelled to pay to Bumo Moye. He elnimed
Rs. 10,110-13, which* included the amount of the decree
sgainst lim with Burno Moye’s taxed costs and his own costs
of defence,

The present plaintiff gave notice of this anis to the present

defendants, aud called upou them. to intervene and defend, if-
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they desired to do so. They made no reply. The present

.plain,tiﬂ‘ filed his written' statement in that suit, but subge.:

quently cousented to a decree for Rs. 6,932-12-11, with costs,
The costs amounted to Ra, 997-7-68, and the plaintiff had puid,
or was liable to pay, the whole. The plaintiff now sueq f
recover from the defendants the sum which the Administrater-
General had recovered from him, together with his costs of
defence.

Myr. Jackson, Mr. Bonnerjee, and Mr. Trevelyan for the
plaintiff. :

Mr, Kennedy and Mr. Allen for the defendants,

Mr. Bonnerjee.—Upon the settlement of issues, Mr, Justice
Pontifex, on the authority of Moule v. Garrets (1), held, that
the plaint disclosed a good cause of action. That ease
decides that an assigiiee of a lense by mosue assiguments is
under an obligation to indemnify the original lessee against
breaches of covenants in the lease, committed during the
‘continuance of his own tenancy; and that that obligation is
not affected by the covenants which the assignee may have
made with his immediate assignor. The qmuestion of limitation
was not argued on the settlement of issues. I submit that
the onus of the issue as to whether the defendants, or either of
them, by any payments to the original lessors, have absolved
themselves or himself to any, and what, extent from liability to-
the plaintiff, is on the defendants.

" Mr. Kennedy.—The precise question in this oase has mever
been decided. Moule v. Garrett (1) decides that when the nésign—
ment contains none of the wsual and proper covenants to
indemnify, there is an implied covenant on tha part of the
nltimate assignee of the lease to indemnify the assignor. In.
Burnett v. Lynch (2) the lessee by deed poll assxgned lns
interest in the demised premises, subjeet. to the payment of the
rent and performance of the covenants ocontained in the lease,
There was no express covenant on the part of the assignee, butxt
was held that he was liable for damages recovered a.munst the

(1) L. R, 7 Bx,, 101. (2) 5 B. & 0., 689,
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lessee by the lessor. Abbott, C. J.,says (p. 601) :—* He accept-
od the nssignment subject to the performance of the covenauts;
and we are first to consider whether auny action will lie against.
hin. If we should hold that no action will lie,*this consegnence
will follow, that a man having taken an estate from another, sub-
ject to the payment of rent, and the performance of the cove-
nants, and having thereby induced an understandingin that other,
that he would pay the rent and perform the covenants, will be
allowed to cast that burden upon the other person.” The
principle is, that there is an implied'promise or duty cast on
the assignee to perform tlle covenants and pay the rent. There
ijs n duty which the n.ssig'uor may, for the purpose of protect-
ing himself, proceed at once to enforce. The implied obligatfon
only rested on us pending the time of our possession ; it ceased
when we went out of possession. How can there be a double
series of undertakings on our part? The cause of action arose
the instant the covenauts were broken—»Moule v. Garreit (1)—
and the suit is barred. [WiLsow, J.—If the suit had been
brought in England under the old law, it might have been for
money paid.] We would not have been ultimately lable to
pay. The money which the plaintiff has paid is not money
which he was compellable to pay. Sunders v. Benson (2)
expressly determines the time when thg cause of action arose,
There a suit was instituted against the equitable assignee of a
lease eight years after the expiration of the lease, and it was
held that the right to damages accrued on the expiration of
the leage, and that the suit was barred. The entire amount of the
deoree agninst the Administeator-Greneral was Rs. 6,000, We
are asked to pay nearly Rs. 10,000, That is certainly not re-
coverable. In the Administeator-Genernl’s suit the amount
was absolutely determined. The authorities are clear that
if & person who i responsible chooses not to submit to his rese
pousibility, but to contesé the claim, he is not entitled to" add ‘o
the liability of other perfons who aveliable if he does not pay—
Baxendale v. London, Chatham, and Dover Railoay . Co, ( 3),
Fisher v. Val de Travers Co. (4).

(1) L. R, 7 Ex,, 101, (3) L. R, 10 Ex, 34.
(2) 4 Beav,, 350, (4 L. R, 1 C. P, Div,, 511,
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Me. Trevelyan in veply referred to Howard v. Lovegrove Q)
Wirson, J.—This iz a suit by the assignor against g
assiguees of o lease, in which the plaintiff seeks to be indemy;.

Mooxrnank. fied in respect of“money whioh he hu.s been compelled to pay

by reason of the defendants’ failure to perform the covenants
in the lense. (His Lordship then stated the facts of the oue,
aud continued.) Therefore the present suit was brought by i,
plaintiff to-recover from the defendants the snm recovered from
him by the Administeator-General, together with his own costs
of .defence, amounting to Rs. 1,028-9, The case came before
Mr., Justice Pontifex for settlement Of issues. That learned
Judge held, that the plaiut disclosed a good cause of action,
ou the authority of Moule v. Garrett (2), and the followiug_
issues were sottled i~—
1st.—Does limitation apply 7
9nd,—Have the defendants, or either of them, by any and
what payments to the origiual lessors, absolved themselves or
himself to any and what extent from liability to the plaintiff? -

3rd.—Are the defendants, or either of theuw, linble to any
and what damages ? )

Thege izsues came on for frial on the 23rd and 24th of
March.

As to the first issue, that as to limitation, the defendants’ cuge
was put thus. It was said the implied obligation of the
ngsignee of a lease is to perform the covenants of the leage
On the failure to pevform such covenants by the assignee o
right of action acorues to the assignor, and therefore limitation
runs from that date. For this Burnett v. Lynch (3) was citeds

I do not think Burnett v. Lynch (3) is an authority for such:
a proposition, What was decided is thus stated by Bayley,d, :
¢ An action upon the case founded upon the forz will lie, on this
ground, that from the facts stated in this declaration the liw
raises a duty on the defendants to perform the covenants, thaf
there has been a breach of the duty, and that damage Lns
acorued to the plaintiff in consequence of that breach of duty.”

But even were the obligation such as that contended for, it
does not follow that no other obligation lies upon the. assigues.

()L, K., 6 ix,43. (2) L.R,7Bx, 10l.  (3) 6 B. & C,, 680:



vul, V.] JALCUTTA SERIES,

Ap assignment of a lease commonly contains a covenant by
the assignee to pay the reut and perform the covenants, and also
a covenant to indemnifly the assignor. Moule v, Garreti (1) is in
my judgment a clear authority to the effect tlm‘t, in the absence
of express covenant, such an obligation to indemnify is to be
i:hplied. Then by art. 83 of the first division of the second
schedule of the Limitation Act (XV of 1877), limitation in'
the oase of a contract of indemnity rung from the Gate when.
the plaintiff is actually damnified. In the present oase, there-
fore, limitation began to_run when the Administrator-Greneral
recovered against the plaintiff, and the suit is not barred.

With regard to the second issue the defendants have failed to.
ghow any defence under it. The firat defendant has never paid
anything to the original lessor. The second defendant has
paid Rs. 5,500 ; but he paid it after the Administrator General
Iiad paid the amount of the decree agninst him, and from the
nmount for which that defendant settled the claims against him,
it is plain that he was allowed the berefit of the Administrator-
General's payment.

As to the third issue it was contended for the defendants that .

the plaintiff cannot recover the whole of his claim. It was
pointed out that the Administrator-General claimed against
the present plaintiff, not only the damages recovered against
him, but also the costs he had to pay to Burno Moye, and his
own costs of defence ; and that the present plaintiff has further
alded to this claim the costs he had to pay the Administrator-
General, and his own costs of defence. These costs, it was
contended, catnot be recovered, and for this were cited
Buzendale v. London, Chatham, and Dover Railway Co. (2)
and Fisher v, Val de Travers Oo. (8). In Bazendale v. Lon-
don, Chatham, and Dover Railway .Co. (2), the. plaintiffs

contracted with Harding to carry pictures from London to

Paris. They afterwards contracted with the defendants,
that the latter should ocarry the pictures.-. By the defend-

ants’ negligence, the pictures were  damaged. Harding sued.

the plaintiffa, who defended the. action, aund had. to. pay.the

@) L.R, ¥ Bx., 101 (2) L. R, 10 Ex, 35.
(8) L. R, 1 C. P. Diy,, 411,
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valug of the pictures and Harding’s costs; they also inewrneg
costs in defending. The plaintiffs then sued the defendunta
and claimed to recover the value of the pictures, and also e
costs paid and inéurred. The defendants accepted the assess
men§ of value'in the former suit by paying the amount ing
Court, but denied their liability for costs. The Dxchequér
Chamber decided in favour of the defendants, on the ground
that the two contracts being separate and independent, costs
incurred in defending an action upon the one were not.the
natural and proximate result of a br ach of the other, That
case seems to me, I must say, a very plain case. To have'
allowed the costs, would have been to tnko into consideration a
ontter (the other contract) not necessarily or naturally conuect-
ed with the contract in question or its breach, and not iu the
contemplation of the parties at the time of contracting. The
case was followed as to costs—Fisher v, Valde Travers C’p. ().

The distinction between such cnses and the present is
clearly pointed out by Quain, J., iu Boxendale v. London,
Chatham, and Dover Railway Co. (2):—I[ this were a con-
tract of indemmity, where although there may be two contraots
iu form there is only one in substance, our decision might
be in favor of the plaintiff. In such a cnse a surety, whois
called upon to pay therdebt due or duty owing from the prin-
cipal, may well be justified in defending an action at the
principal’s expense.” In the case of contracts of indemnity;
the liability of the party indemnified* to a third person is ot
only contemplated at the time of the indemnity, but is the
very moving cause of that contract; and iu cases of such #
nnture there is a series of authorities to the effeck, that costz
reasonably incurred in resisting or reducing or ascertaining the
claim may be recovered. Thus, where oune person has warrant-
ed to another that be had authority to muke a contracton
behalf of a third person, and on the faith of the warranty legal
proceedinge are taken to enforce the contrnot against such third
persons, .and it turns out that the guarantor had no. mich
authority, the costs are recoverable agaiust him: GaZYéﬁ'j-'v.

‘) L, R, 1 C. P, Div, 611, () T. R, 10 Bx,, 35
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Wright (1), Godwin V. Franeis (2). Tn cases of indemnity it
has been so held in many cases: Duffield v. Seatt (3), Penley v.
W atts (4), Smith v. Compton (5); Howard v. Lovegrove (6).

In the present case I think the costs mouued’by the Adminis-
txatox-Geueml in the suit by Burnomoye, and those iuncurred
by the present plaintiff in the suig by the Administrator-General
against him, were rensonably and properly incurred, I therefore
find as to the third issue, that the plaintiff is eutitted to recover
from the defendant the sums of Rs. 6,932-12-11, Rs. 997-7-6,
and Rs. 1,028-9, with costs on scale No. 2.

Judgment far pluzunf
Attorney for the plaintiff : Baboo Nobin Chunder Burral,

Attorney for the defendants: Bahoo Gunesh Chunder Chunder,

Before Mr, Justice Wilson.
DOORGA CHURYN DOSS ». NITTOKALLY DOSSEE axp ormenms.

Practics —Defence in Formii Puaperis—Civil Procedure Code (Aot X
of 1877), chap. xzvi.

Although chap. xxvi of the Civil Procedure Gode only provides for suits
to be brought by =a puper, the Uourt has pnwe1 to allow o defendsnt 10
defend in formd pouperis,

Ta1s was a suit for the restitution of conjugal rights. The
father of the defendant Nitokally Doasses presented a petltmn
asking for leave to defend the suit in jformd pauperis. Notice
of the intended application was served upon the Guvernment,

Mr. Souttar for the plaintiff contended, that, as there is no
provision in 'the Code which evables the Court' to allow a
defendant to defend in Jormd pauperis, chap.. xxvi of the
'Code applying only to suits by paupers, it was evidently not the

(¢3) TR & B., 801; 8.0. on appeal, (4) 7 M. and: W.; 801, per Purke,

8sE &B,647. © . ’ B., at p. 609, .
() LB, 5C. P, 295, - (5) 8 B, und Ad,, 407,
@) 3T.R., 374 - (G) L. B:, 6 Bx,, 43.
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