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Bejore Mr. Justice Poutifex and Mr. Justice MeDanell,

RAM SAHAI BING anp awornes (Peririonens) v. MANIRAM Arp 1880
oreens (OprosrTe PARTIES).* Feby. 18.

Application 1o sue in Formd Pauperis— Refusal on ground of Limitation—Re-
newal of Application— Civil Procedure Code (Act X of 1877), 5, 622.

An sapplication to sue as o piuper having been refused, on the ground that
the suit was barred by limitation, the High Court, on revision, permitted the
applicant to renew his application to the Court below. The Subordinate
Judge verbally rejected this second spplieation, stating that he would deliver
a written judgment. Before the written judgment was delivered, the appli-
cant offered to pay the usual oourt-fees (althoughnot actunlly tendering them
at the time), and asked «that the petition might be taken as a plaint filed on

the date of the first application; this offer was mentioned and refused in the
written judgment.
Held, on the case coming up to the High Court under s, 622 of Act X of

1877, that the circumstances of the case were not such as would jusiify the
Court in interfering under that section.

Query—Whether, if the question of limitation were considered, the ruling in
Shinner v. Orda (1) could be held to apply ?

Ox the 5th October 1877 Ram Sahai Sing and others applied
to the Subordinate Judge of Patna to be allowed to bring, a
suit in formd pauperis, for the purpose of recovering possession
of certain properties and mesne profits thereon, On the 28th
February 1878, the Subordinate Judge, withont enquiring into
the means of the plaintiffs, rejected the application, on the
ground that the claim was barred by limitation.

Ou the 8th April 1878 the plaintiffy applied to the High
Couxt for leave to appeal in formé pruperis, against the order of
the Subordinate Judge. The Court rejected the application,
but allowed the petitioners to appeal in the msual manner on
payment of the proper court-fees,

* Rule No, 954 of 1879, ngainat the order of Bahoo Poresh Nath Banerjee,
Bubordinate Judge of Patua, dated the 27th June 1879,
(1) LI R2 AL, 241 5 8. 0., L. R, 6 1A, 126.
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The plaintiffs thereupon nbandoued their claim a8 to mes,

Rustg'(\;m profits due before the institution of the suit, and filed a regular

v,
Mawzranm,

appesl.

The respoudetils objected to the appeal, on the ground that
no appeal lay ; and on the 19th August 1878, the High Cout
found that no appeal would lie, but seeing that the proceedings
in the lower Court were irvegular, directed the appeal to by
taken off the file, treating the a.ppénl a8 an application under
8. 15 of the Charter, and remanded the case to the lower Court
to be dealt with as p\'ovidea by ¢ 407 of Act X of 1877,

The Subordinate Judge, cn the 27tn June 1879, rejected the
application to sue in formd pauperis, on the ground that the
applicants were able to pay the sum of Rs, 375, being the court-
fees on the reduced elaim; but further rofused to receive the
court~fees and treat the application as a plaint filed on the 5th
Qctober 1877, the date ou which the application was first made,
On the 14th August 1879 a rule was obiained ealling upen the
defendants to show cause why, on payment of the court-fees,
the petitioners’ application in the Court below should not he
treated as a plaint filed on the 5ih October 1877,

Mr. Branson (with him Mr. Sandel) in support of the rule, .

The Advocate-General (Mr, Paul) (with him Mr, C. Gregory

Munshi Mahomed Yusuff, and Baboo Saligram Singh) showa
cause,

The jundgment of the Court was delivered by

Ponrirex J. (McDowgLL, J., concurring),—The rale that
has been argued before us discloses rather a peculiar state of
circumstances. The applieants, in Oectober 1877, applied.to
the Subordinate Judge of Patna for permission to-sue as pau~
pers. On.the 28th I'ebruary 1878 ho rejected that application,
on the ground that he was bound to do so, as in his opinion,
according to the plaintiff’ own petitiod, they were barred by
Jinitation, Against that order the applicants made an appest
to this Court; but, on the 19th August 1878, this Court, conki-
dering the matter not properly a matter for appeal, dealt with it
ss follows by way of revision,~holding that, at that stage,
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the application conld not be rejected on the score of limitation
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applying. They said that, as the applicants had paid the stamp R"l‘ém;‘“

fees ou the appeal on the principle of having given up their
claim for mesne profits, they might apply to®the Court below
again to admit their applicalion as paupers if the masne profits
were excluded from their petition. Thereupon the applicants
again applied to the lower Court to admit their petition asa
pauper plaint. '

On the 27th June 1879, after witnesses as to pauperism had
been examined, the lower Court rejested that application to sue
in formd pauperis. It was in comsequence of the order made
ou that application, that the applicants came again to this Court
and obtained the following rule :—< That the defendants should
< ghow cause why, on payment of the proper court-fees within
¢ g time to be fixed by the Court, the petitiouers’ application in
¢ the Court below should not be treated ae a plaint filed on the
¢¢ 5th October 1877.” '

It appears that, after the evidence had been taken and the
arguments concluded in the case- before the Subordinate Judge
on the second application to be admitted as paupers, he, on the
17th June, intimated to the parties that he rejected the appli-
cation, but that he would give a written judgment. Before
delivering his written judgment, either. on the 21st or 22nd of
June, the applicants made an oral offer to the Subordinate
Judge to pay the court-fee stamps upou their petition in order
to turn it into a plaint. '

The learned Judge, on the 27th June, delivered a written
judgment, and in that judgment, after deciding that the petition
could not be accepted as a pauper plaint, he stated that an offer
had been made by the petitioners to pay in the court-fee stamps
if time were allowed them. He then goes on to state that he
was sorry that he was obliged to reject that epplioation, becsuse,
aceording to his view of the law, the original pauper appliention
‘being rejected, any further proceeding must lie by.way of a
first suit, ’

At that time Skinner’s case (1), which has been lately decided
by the Privy Council, had not come out to this country. At

© (LT RS2 Al 241; 8. €, L R, 6 1. A, 126,

™ i
DIANIRADL.



810

1880

Ram Sauax

Sive

e
Maninan,

THE INDIAN LAW REFPORTS. [VOL, ¥.

any rate, it does not appear that it was brought to the learneg
Judge’s attention.

Before s it is argued on the authority of Skinner’s case (,
thatit was the daty of the Subordinate Judge, upon the offg
1o pay the court-fee stamps, to treat the petition as a Pla;«il\ﬁ
filed in October 1877, for the purposes of limitation.

The rule was granted by this Court under s. 622 of the Ciyj]
Procedure Code, and the question now before us is, whether vy
can interfere on the ground that the Subordinate Judge hag in
his decizion exercised a jliriadiction uot vested in him by law,
or failed to exercise a jurisdiction so”vested, or has committed
some material irregularity.

Now, no doubt, we are bound by the decision of this Cout
on the first application, even if we were inclined to think thas
the Subordinate Judge conld dismiss the petition of pauperism
on the groumnd of limitqtiotl only. Whatever may be our
opinion on that question, it is not open to us to go hehind thas
‘decision. DBut we think that it was a question of very great
doubt, whether this petition of pauperism, which had never been
accepted, and which, on the 17th June 1879, the Subordinste
Judge had verbally stated that he had rejected, and which only
awaited the written judgmen$ for its absolute rejection, could
be considered as a subsisting proceeding which could be treated
a8 a plaint filed on the 5th October 1877, even though the
applicants on the 213t June offered to make immediate payment
of the court-fees; and we also think that even if it could be
8o treated, it was imperabive on the applicants to show, not only
that they offered to pay the conrt-fee stamps, but also that they
had them ready in Court to put in,

‘We observe, however, that the applicants have not produced
any affidavit stating that they wers ready in Couxt with the
court-fees on the day that they made that application, and we
think that unless that offer was made, and the court-fees actu-
ally ready to be tendered, that it was" mnot in the power of the.
Court to allow tima for the purpose of obtaining and providing
the money ; and that, under the circumstances, the lower Court

(1) I. L. B, 2 A, 241; 8. T, L. &, 6 T.-4,, 12.
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was right in rejecting the application, though this was not the _ %
proper ground given for its rejection. Raar 8aRaz

Siva
At all events, we think that this is not a case in which we -
ought to interfere under s. 622 of the Code. "We must, there-
fore, discharge the rule with costs.
Rule discharged.
ORIGINAL CIVIL.
Before My, Justice Wilson.
PEPIN ». CHUNDER SEEKUR MOOKERJER Anp avoTmEER. 1880
April 1,

Contract of Iudemnity—-Limitatizz Act (XV of 1877), sched. ii, art, 83—
0sts.

In 1864 e lense of:: honse was granted to A for a term of ten years.
The lense contnined a covenant to repnir, A died, and B, lis administrator, )
nssigned the lease to another, and it ultimately became vested in the plaintiff.
In 1872 tho plaintift assigned the lense to the defendants, “under ond
subject to the covenants” therein contained. The defendants fuiled to repair,
and after the term hind expired, C, the representstive of the lessor, sued
B for arrears of rent and damages for non-repair. B defended the suit, but
C obtained a deeree against him for Rs. 6,167-8 and costs, amounting in
all to Rs. 8,328-3. His own costs amounteldl to Rs. 1,491-1. In 1876
B paid C the Rs. 8,328-3, In 1877 B sued the plaintiff for the amount
whieh he had bheen compelled to psy € and for the amount of his own costs.
The plaintif gave notice to the defendanta to intervene and defend if they
desired ; but they did not reply, and the pluintiff consented to a decree
for Rs, 6,932-12-11 with costs. Thereupon the plrintiff instituted the pre.
sent guit to recover from the defandants the sum recovered from hLim by B,
tegether with his ewn costs of defence.

Held, that the suit was not barred under Act XV of 1877, sched. i,
art,.83~which provides a period of three years’ limitation for a suit upon
any contract of indemnity other than those specifically provided foryfrom
the time ¢ when the plaintiff is actuslly damnified "—as the time when the
plaintiff was actually demnified was when B recovered againet him.

In the onse of contracts of indemnity, the liability of the party indemnified
to & third person, i not only contemplated at the time of the indemnity, but
is the very moving cause of that contrack; and in cases of such a nitiire costs
rensonably incorred in resisting, ov reducing, or ascertsining the claim may
be recovered. o
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