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1879 here, according to the evidenoe, it was from the firat announced

Ixpronto Y i inol : N
Jupnostont  that the ceremonies usnally incident to an adoption would take

% place at a subsequent time,
BERARILAL . . . . . .
AMyzLiok, The title of the defendant being esta.bhsho!d, their Lordships

need not consider whether the will, which is an essential link
in that of the plaintiff, has been, proved, and ‘they will humbly
advise Her Majesty to affirm the decree of the High Court, and.
to dismiss this appenl. There will of course be no order far
costs, the case having been beard ez parte.

Appeal dismissed.

Solicitors for the appellant: Messrs. Watkins and Lattey.

P. 0> MONIRAM KOLITA (Pramtier) v. KERT KOLITANI (Durexnaxt).

1879 i ! i "For illinm i
Nov, 28, 29 [On Appeal from the Bigh Court of Judicature ot Fort Willinm in Bengal]

1880 Hindu Lew— Widow's Estate— Effect of Widow's Unohaslity in regard to
Estate vested in her,

A widow, who succeads to the estato of her husband in default of male
issue, whether she takes by inkeritance or by survivorship, does not take a
mere life-estale. 'The whole estate is, for the time, vested in her ; though in
gome respects for only a qualified interest. She lLolds an cstate of inheritance
to herself and the heirs of her husbaud; and npon the termination of that
estate, the property descends to those who would have been the heirs of the
husband if he had lived up to and died at the moment of her dentl.

It has not been esinblished that the estate of a widow foris an exception
to the generni rule, that the estate of a Hindu once vested by succession, or
inheritance, is not divested by any act or incnpacity which before sucqession
would have formed a ground for exelnsion from juheritance.

‘The general rule is stated in the Viramitrodayn, Ohap. viii, *On excln-
sion from inkeritance,” parss. 3, 4, and 6, Lhis work, like the Mitakshars,
may be referred to in Bengal in onges in regard to which the Dayabhagn s
silent. A widow, who, not having been degraded or deprived of easte, hud

inberited the estatc of her deceased husband, keld not ligble to forfeit thak
estate by reason of subsequent acts of unchastity.

Query 03 to the effect of her heing degraded or deprived of caste for un~
chastity

ArriaL by special leave (13th May 1875) from o deoree
of ‘a4 Divisional Bench (2ud June 1873), passed in acoordanse

¥ Proseut:—B1n J. W. Corvinw, Siz B, Pracock, B M, E.-$mm,‘mid-
Sir R, P, Corr1gn,.
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with a decision of a majority of ten Judges of the High Court
(9th April 1873), which decree reversed, on special appeal, a

(4]
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judgment of the Deputy Commissioner of Sibsafar in the pro- o

viuce of Assam, and restored that.of the Munsif of Gholaghat,
(24th March 1870).

Atma and Ghinbora, both deceased, were® brothers of the
blacksmith caste, inhabiting Mouza Jorehati, in Zilla Sibsagar,
in Assam. Atma left a son, Moniram Kolita, the plaintiff in
this suit ; and G-hinbora left a sou, Ghindela, who married Keri
Kolitani, the defendant, and died childless in 1866. On his
death, Keri Kolitani succéeded to the possession of his ancestral
lands in the village (rather more than 23 bigas), and the
revenue papers wers made out in her name. After her hus-
band’s death, the widow began to cohabit with one Mohana,
and had & child by him.

The plaintiff claimed the lands as his by inheritance. The
defendant alleged hsr title as widow, and possession from her
husband’s death, The cohabitation with Mohana was stated as
a fact in the Munsif’s judgment, which on this point was, that
the defendant, as widow of Ghindela, had not lost her rights,
there not having been a second marriage.

This decision was reversed on appeal; the Deputy Commis-
sioner holding that a widow’s uuchastity, caused her to los . her
estate in her deceased husband’s ancestral lands. The defend-
ant then filed a special appeal in the High Court, on #he ground
that, by the Hindu law, the succession having oncp devolved
upon her, and the property having vested in her, shg could not
be divested of the same in consequence of her uncljastity after
her hnshand’s death.

A Divisional Bench of the High Court was of the same
opinion a8 the Deputy Commissioner, but this opinion being
opposed to the decision of the High Court in §rimati Matan-
gini Debi v. Srimati Jayhali Debi (1) a referenpe was made by
the Judges to a Full Behch, with the vesult that the decision
of thé Munsif was restored (2).

An application for lenve to appeal to Her Majesty in Couneil,
made to the High Court, was refused on giounds regarding the

(1) 5 B. L. B., 466. (@) 13B.L.R, L
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#mallnesy of the property, valued only at Ra. 75, Lenvs tg
appeal was then granted by order in Counoil, dated the 18t}
‘May 1875.

The appellant’s grounds were,- that, upon the oorreos von.
struction of the Hindu law of the Bengal school, and the
authorities relating thereto, it should have been held that 4
sonless Hindu widow, who by renson of her chustity had
obtained the estute of her hushand, was entitled to continue to
enjoy that estate only so long as the qualification of chastity
itself, and the spiritual benefit acoruing thevefrom to her
decensed husband, should continue ; aiso that Act XXI of 1850
had no application to the facts of ‘this case.

Mr. Cowie, Q. C., and Mr, Doyne for the appellant.
The respondent did not appear.

Reférence was made to the authorities cited in the argument
of the appeal in the Fligh Court, reported in 13 Bengal Law
Reports, pp. 30 to 39, especially to the following

Mitakshara, Chap. II, Sec. I; Colebrooke’s Digest of Hindu
Law, Book IV, Chaps, III and IV; Strange’s I-Iiudl'l. Law,
Chap. VII; Macnaghten’s Principles of Hindu Law, Vol. I,
Chdp. II; and Precedents of Hindu Law, Vol. II, Chap. I,
Sec. II; Maharanee Busunt Kvomaree v. Mahorance Kummul
Koomaree (1), Radamoni Raur v. Nilmoni Das (2), Saumoney
Dossee v, Nemychurn Doss (8), Parvati v, Bhihu (4), Srimati
Matangini @ebi v. Srimati Jayhali Debi (6), Nehalo v. Kishen
Lal (6), Hurrydoss Dutt v. 8. M. Uppoornah Dossee (7), qu‘Viﬁ
nath Bysack v. Hurrosoondery Dossee (8).

Their Lordfhipa’ judgment was delivered by

Sie B. Puicoox.—This is an appeal from a decision'-of 4
Rull Bench of ‘the High Court of Judioature at.Osloutta. It
was admitted bly virtae of a special order of Eler Majesty in,

(1) 78el Rep., 144; New Bd,, 168,  (6) I. L. R, 2 AlL, 160,

(2) Montriow's H, L) Cases, 314, (7) 6 Moore's I, A, 433,

(8) 2 T'aplor and Bel),\ 300, (8) Morton's Dacisions,” editien of
(4)'4 Bom, H. C. Rep.X A, 0., 25, 1841, p. 86,

(6) ] B' L- Rl, 466-
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Council, whereby the appellant had.leave to appeal in the form
of a specinl oase upon the following questions, viz, :—

1s2.—Whether, under the Hindu law as administered in the
Bengal school, a widow, who has once iuherited the estate of
a deceased husbaud, is liable to forfeit that gstate by resson of
unchastity ? and

2nd.—Whether the forfeiture, if any, is barred by Aot XXI
of 18507

The appeal was admiited on account of the importance of
the questions submitted for determination, and the great intevest
which the Hindu commumty take n it.

The case came in the first instance upon special appeal before
a Division Bench, consisting of Mr. Justice Bayley and M.
Justice Dwarkauath Mitter, who were of opinion that the
defendant had, by veason of unchastity, forfeited her right in
‘her husband’s property ; but in consequence of a contrary ruling
of the High Court, referred the two questions above mentioned
to a Full Bench, with their remarks thereon.

The Full Bench consisted of the Chief Justice and nine
other Judges, and the majority held that the widow, having
once inherited the estate, did mnot forfeit it by reason of her
subsequent unchastity. Three of the Judges however, viz,
Mr. Justice Kemp, Mr. Justice Gdover, and Mr. Justice
Dwarkanath Mitter, dissented from the opinions expressed by
the majority of the Court.. The case is fully reported in the
13 Bengal Law Reports, p. 1.

The subject has been very elaborately discussed by the Chief
Justice and the other Judges of the ' Full Benoh, and it has
also been fully argued before their Liordships on behalf of the
appellant. The respondent did not appear.

The opinion of Mr. Justice Miter, who was himself a learn-
ed and accomplished Hindu lawydr, and those of the éther two
Judges who wers in the minority, are entitled to very great
weight ; but having considered aud weighed all their arguments;
their Lordships are imable to coricur in the opinions which they
expressed,

The earliest case in which the; sanect was_fully discassed in
the Hwh Court is-the case of Srimati Matangini Debi v,
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1880 Srimati Jayhali Debi (1), which was ‘the ‘cause of the
_—m reference. .
"That ease wasoriginally tried before Mr. Justice Markby,
Km:nl«ix?m- who delivered a.judgment, in which he showed mueh research
and great knowledge of the subject. The case was appealed to
the High Court, and heard before the then Chief Justice and
Mr. Justice Macpherson, who affirmed the judgment of Me.
Justice Markby.
" Their Xordships will, in the first instance, advert to the
judgments of the dissentient Judges, and in particular to
the opinion expressed by Mr. Justice Mitter on referring
the ense, aud to his judgment after the argument in the Full
Bench.. Renscning from the general notions of the Hinduw
commentators, touching the frailty and itcapacity of women,
and the necessity for their dependence upon and control by
some male protector, and from the origin and nature of a
widow’s interest in the property which she takes in sucpes-
sion to her husband, he arrived at the conolusion that she is,
as he expresses it, * a trustee for the benefit of her husband’s
soul ;” that inasmuch as, by resson of unchastity subsequent:
to her husband’s death, she becomes incapable of performing
effectually the religious services that are essential to his spiri-
tual welfare, she ceases 0 be capable of performing her trust,
aud must therefore be taken to have broken the condition on
which she holds the property, and to have incurred the forfeiture
of her estate. It may be remarked that the other two dissen-
tient Judges differed from Mr. Justice Mitter's view of the
nature of & Flindu widow’s estate, and, therefore, from a good
deal of the reasoning upon which his conolusiou is founded.
But, however that may be, their Loxdships entirely concur
with the Chief Justice and ithe majority of the Judges in
rejecting the somewhat fanciful analogy of tmsfeeslnp
Mr, Justice Glover's judgment is. founded upon the express
texts, and upon the ground that by reason of unchastity a
widow becomes incapable of performing those religious cere:
monies which are for the benéfit of her husband’s soul, - ‘He

() 5 B. L. B, 466,
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draws & distinction between a widow and a .gom,  and
‘gays (1) t—

781
1880

. MoNTRAL

Korita

“The theory of the Hindu law of inheritance is 4 the .capebility. by K Kot~

the heir of performing certain religious ceremonies which do good to

the soul of the departed, and he .takes who can render most service.
The sons down to the third generation could to most, offor most
oblations, and confer the greatest benefits, therefors they are first in the
line of heirship. The widow comes next, as being able to confer consider-
able, though less, benefits, and ¢ s only because she is able to do this that
she 18 allowed to take her husband's share.

¢ Tt wonld seem, therefora, to be a condition precedent to her taking
. that estate, that she should be in a position to perform the ceremonies,
and offer the continual funeral oblations, which are to benefit her
deceased husband in the other world ; and in this respect her position
i very different from that of a son, The son confers benefits upon his
father from the mere fact of being born capable of performing certain
oeremonies, His birth delivers him from the hell called puf; and,
whether in after-life he offer the funeral oblations or no, ke succeeds fo
kis faitker’s inheritance from the fuct of being able to offer them. With
the widow it is not so; she can only perform ceremonies and offer
oblations so long as she continues chaste, and directly she becomes
unchaste, from that moment her right to offer the funeral cake ceases,”
" These reasons do not appear to be sufficient to support the
learned Judge’s conclusion that a widow forfeits her estate
" when she ceases to be able to perform the necessary religious
ceremonies. It is admitted that she may by law hold the estate
without performing them, and that she may give, sell, or trans-
fer the estate to another for her own life. Nor does there
appear to be any sufficient reason for the distinction attempted
to be drawn between a son or other heirs and a widow with
reference to the forfeiture of the estate when the person who
has succeeded to it has become incompetent to perform the

duties which he or she ought to perform. The proprietary-

" right of & son by inheritance from his father is expressly or-

dained, because the wedlth devolving upon sons: benefits the

deceased (Duayabhaga, Chap. XI, Sec. I, v. 38), and the right of

succession of other'heirs to the property is also founded- on

competence for oﬁ‘eung oblations at obsequies (18th verse) ;
" B.L. R, 85

TANL
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‘1880 gea ‘also v. 32. But a son, even if by the mere fact of his

lg’slf;};:‘ birth he delivers his father from the hell called puft, is, according

v, to the Dayabhagg, excluded for certain causes from inheritance
-Kxrt Xori- s

TANL in the same manner as other heirs (see the Dayabhaga, Chap. V,.

paras. 4, 5, and 6); but, if he once succeeds, the estate is

not divested for aiything less than degradation, though causes

which would have excluded him if they had existed before

guccession drise after the estate has descended. This is admitted

by Mr. Justice Mister (1)., .

Their Lordships will proceed to consider the principal texis
upon which the learned Judges who were in the minority
founded their judgments.

Mr. Justice Mitter, in his judgment (2) says :—

«Of ol the authorities above referred to, the Dayabhaga of Jimuta~
hahana, the acknowledged founder of the Bengnl school, is undoubtedly
the highest; and it is therefore to tho Dayabhagn that I shall firet
direct my attention. I do not wish, however, to go ovor all tho texts
guoted and rolied upon by the author of that treatiso in discussing the
widow's right of sncoession. I will refer to two of thoso texts only,—
nnmaly, the texts of Vrihat Menn, cited in v, 7, See. I, Chap. XI of Mr..
Colebrooke’s tranglation of the Dayabhagn i and that of Catysyons,
cited in v. 56 of the same section and chaptor. Theso two verses are
as follow —

‘(1) The widow of & childless man, koeping unsullied her husband’s

-bed, and persevering in roligious observances, shall present his funeral
oblation and obtain his entire share,

" #(2) Let the childless widow, keeping umsullied tho bed of her
¢lord, and abiding with her venorable protector, enjoy with moderation
¢ the property until her death. After her let the loirs take iti’”

With regard to the former of the texts above ecited, althcugh
the present participle is used, it clearly refers ouly to the con-
duct of the widow up to the time of her husband's death, ind
pot to.hor conduct subsequently. It cannot meaun up to the
time of her presenting the funeral oblation ; for, notwithistand-
ing the order of the words, the mem\mn' of the text is, that
having obtained the husband’s share, the pani or widow shonld
perform those ceremonies conducive to the spiritual- benefit of

(1) 138 LB, 7. (R ddndl..
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her husband and herself, which cau be accomplished by wealth,
and which a female is competent to perform; see. The Vira-
mitrodaya, Chap. III, Part I,’s. 2 and the Smriti Chandrika,
Chap. XI,Sec. I, vv. 13, 16, and 20, In this vigw the text would
rou thus,~* The widow of a childless man having kept unsullied
her husband’s bed, and persevered in religious observances, shall
obtain his entire share, and present his funemf oblation,”

- Mr, Justice Glover points tp the words ¢ persevering in
veligious observances,” to prove that the whole text applies to
a period subsequent to the husband’s-death, and as referring to
a coutinually abiding conglition, because he assumes that a wile
cannot perform religious observauces during her husband’s life,
and that, therefore, those words must have relation to a period
after her husband’s death. But the assumption does not appear,
to be correct, for in the Smriti Chandrika, Chap. XI, Sec. I,
v. 17, the meaning of the words, “ persevering in religious
observances” are thus explained,— practising religious cere~
monies even during the lifetime of the husband, with the
husband’s permissiou,” &c., wheuce the iufersuce is drawn, in
v. 18, that a patni, to inherit her husband’s estate, must be
a pious woman., And again in v. 12, a virtuous woman is
“one that lives with her husband, associating irviih him in the
performance of rites ordained by QCruti and Smriti, and observ-
ing fastings and other religioussoeremdnies.” ‘

The second of the texts relied upon is that of Catyayana,

It is important to see for what purpose the text was cited, and
with that view to refer to the verses imamediately preceding those
in which the text is cited, for there is nothing more likely to mis-
lead than to read a single paragraph from the Dayabhsga or Mi-
takshara alone without studymg the whole chapter, and in soma
cases,oven, without studying several chapters of the same treatise.

. In Chap. XI, Sec, I, the suthor of the Duyabliaga, v. 54,
‘gums up his argument in support of the widow’s right to suc-
ceed to the entire propgrty of her husband, for which purpose
he bad cited the text of Vyihat Menu. He says:—

“By the term ¢his share’ is understood the entire share appertain-
ing to her husbaud, not a part only,” (the trenslator adds the words
“ sufficient for ber support.”)

788
1880

Moxcran
Korra
», :
Krur Kor-
JPANT,



784

1880

Monrias
Kovrira

.
.Krnr Korz-
TANL,

THE INDIAN LAW REFOR'TS. [VOL. v,

And then iu v. 55 he concludes :—

“ Therefore the interpretation of the law is right as sot forth by us"
iz, that “the widow's right must bo affirmoed to extoud to the whole
estate of her hushand” (v. 6).

He then proceeds, in v. 56, to deal with the mode of enJoy.

ment, and to show that, notwithstanding a widow takes. the
eutlre estate, she is not entitied to make a gift, sale, or morts
gage of it, to the exolusion of her husband’s heirs, He says:—

“But the wife must ouly enjoy her husband's ostato after his demise ;
ghe is not entitled to make a gift, mortgage, or sale of it.”

And then, in support of that proposition, he refers to the
gocond text cited, and procedds:—

" «Thns Catynysun says:— Let the ohildless widow, preserving un.
‘gullied the bed of her lord, and abiding with hor venorable plotector,

‘enjoy with moderation the property until her death. After her deaﬂa
*Jet the heirs take it.)”

My, Justice Mitter, in his Judgment, remarks, at p. 41, that
the author of the Dayabhaga cited thnt text, not for the
purpose for which he cited that of Vrihat Menu, wviz,, that of
establishing a widow’s right to succeed to the entire estate of
her deceased husband, but for that of defining the nature aud
extent of the interest which devolves upon her by virtue of that
right, '

In his remarks made on referring the case, however, he reasons
upon it a8 an isolated text, and says (1):—

“This passage shows clearly, not only that the widow’s right is a
mere right of enjoyment, the word fenjoyment’ being undetstood in
the mense explained abovo, but that the oxeroise of that right is abso-
lutely dependent on her ¢ presorving unsullied the bed of her lord.
The participial form of the word * preserving,’ ¢.., continually preserv.
ing,-which is also the form wused in the oviginal (palayanis), plovée
conolnsively that the injunction is one in the naturo of a per ma.neutly
abiding condition, which n widow is bound at all timos, and nuder. al;
sironmgtances, to satisfy ;. and the right of enjoyment conferred upon
her hoing expressly declared -fo Ye subject fo such a condition, every
violation of it must necessarily involve a forfeiture of right.” .

Mr. Justice Glover also, at page 67, expresses a simila
opinion, and he refers to the preseut participle * preserviog’

(1) 18 B. L. R, 16..
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as denoting continuance, and as veferring to the time after the
widow has taken the property originally; and he -adds besides,
if the words “ keeping unsullied” refer only tofpast time, what
is to be made of the other part, which he assumes to import a
coudition, viz,, “living with her venerable protector.” ¢ She
eannot,” he says, “live with him until she is8 a widow, and
¢ while she lives with him she is to.keep unsullied her husband’s
«bed.” Itisby treating the words *living with her venerable
protector ” as constituting a condition that he endeavours to
ndd foree to his argumegt that the words “ keeping nnsullied
the bed of her lord” also express a condition (1). But -that
argument fails, inasmuch as it has been expressiy held by the
Privy Council, in the case of Cossinauth Bysack v. Hurro-
soondery Dossee (2), that the words * abiding with her venerable
protector” do not create a condition of forfeiture in case of her
refusing to abide with him. Referring to that decision, Mr.
Justice Mitter says, that it lends in an indirect way consider-
able support to his view, inasmuch as that particular onse was

decided expressly upon the ground that the widow had not’
changed her residence for unchaste purposes. Their Lordships,

however, are of opinion that the words ¢ abiding with her
venerable protector” do not, under any circumstances, create
a condition, or a limitation of a widow’s right to enjoy the
property of her husband to the period during which she abides
with her protector. They agree with the Chief Justice in the
opinion which he expressed at p. 82, that neither the words
“ preserving unsullied the bed of her lord,” nor the worde
“and abiding with her venerable protector,” import conditions
involving a forfeiture of -the widow’s vested estate (3); buk
even if the words were more open to such a coustruction than
they appear to. be, their Lordships are of -opinion that what
they bave to consider is not so much what inference can be
drawn from the words of Catyayana’s text taken by itself,
88 what ave the conclusions which the author of the Daya~
~ Q) 18B:. L.R., 67. ~ Supreme Court), 2 Morley's Digest,

- (2) Vayavastha Darpana by Shame- 198; 8, 0., Morton's Decirions, Bdr.
,¢hurh Biroar, 97, and (judgmeut of of 1841, p. 85,

(ms B.I. R, 82.
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1880  bhaga has himself drawn from them. It is to that treatise
" Mavtean  that we must look for the authoritative exposition of the lay
Kouvira . .
v, which governs Lower DBengal, whilst on the other hang
K"’Z;NK;_“'I' pothing is more certain than that, in dealing with the same
ancient texts, the Iindau commentators have often drawn op-
posite conclusions. Now holv lns  Jimutabahana dealt with
this partigular text? It has been seen for what purpose he
cited it; but how does he comment on it in the rest of the
gection in which it occurs? Ile comments on the words ¢ veneps
able protector” (v. 67)3 119 defines svho arc intended to take
after ‘the demise of the widow under the term ¢ the heirs”
(vv. 58.and 59); glances at her duty to lead an abstinent, if not
an ascetic, life, and to avoid “ waste ” (vv. 60 and 61), and denls
with ber power of alienation, and the limitations upon it (vv. 62;
63, and 64). But he nowhere says one word from which it can
be inferred that, in his opinion, the text implied continusd
chastity as a condition for the duration of her estate, or thata
breach of chastity subsequent to the death of her husband would
operate as a forfeiture of her right. It can scarocly. be sup-
posed that ‘o commentator so acute and careful as Jimufse
bahans, if he had drawn from the text of Catyayaua the infér-
ence that a widow was to forfeit the estate if she should become
unchaste after her husband’s death, would not have stated that
inference clearly by saying, in v. 67, “let her enjoy her
“husband’s estate during her life, or so long a8 she continues
“ chaste,” instead of using only the words ¢ during her life”
and stating that ¢ when she dies” the daughters and others are
to succeed.

The right to receive maintenance is very different from a
vested estate in property, and therefore what is ssid as -to
maintenance cannot be extended to the case of a widow’s esiata
by succession, Fowever, the texts cited in regard to. maintes
nance show-that, when it was intended to point out that & right
was linble to resumption or forfeiture, clear and express words
to that effect were used. Jimutabahana, in Chap. XI, Sea. I,
v. 48, of the Dayabhaga, refers to a text of Narads, in which
he says,—¢ Lot them allow a maintenanoce to his womenfor life,
“provided they keep unsullied the hed of their lord, Bubif
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“ they behave otherwise, the brother may resume that allow-
“ance.” How different are those words from those used in the
text of Catyayana.

My, Justice Mitter, in order to.get rid of thé argument that
a daughter, becoming a sonless widow, or unchaste after having
succeeded to the estate of her father, does not forfeit the estate,
argues that the texts to which he refers are applicable to a
daughter as well as to & widow, and he vefers to v. 3%, See. II,
Chap. XI of the Dayabhaga to show that the text of Catyuyana
is applicable to all women. (See 13 B. L. R., pp. 45 and
46, 48 and 49).

It seems clear, however, that though an unchaste daughter is
excluded from inheriting her father’s estate, or an unchaste
mother that of her son, it is not by virtue of either of the
above-meutioned texts of Vrihat Meuu or that of Catyayana.
Those texts have reference to the bed of the deceased owner
of the estate, The words, “his fuuneral oblation,” and * his
share,” and *the property,” have reference to the oblation, the
ghare, and the property of the lord or husband mentioned in the
preceding parts of the texts, whose estate is to be inherited,
and not to the husband or lord whose estate is not to be in-
herited, such as the husband or lord of a daughter or mother,
as the case may be, of the deceased ownep, who, in default of a
widow, may be next in succession to inherit his estate.

Verse 31, Sec. 11, Chap. X1, only extonds to other women
the rule applicable to a wife, that a gift, sale, or mortgage of
the estate is not to be made, and that after her death the heirs
of the deceased owner are to take, and not that part of the rule
which is included in the words “ keeping unsullied the bed
of her lord.” Thisis made clear by s. 30, iu which it is said :—

“ Since it has been shown by a text cited (Secx I, v. 56) that on

the decease of the widow in whom the succession had vested, the Jegal
hoirs of the former owner who would regularly inherit his propei'by if
there were no widow in whom the succession vested, namely, the
daughters and the rest, succeed to the wealth; therefore, the same
rule (concerning the succession of the former possessor’s next heirs) is
inferred & fortior:in the case of the daughter and grandson (mesning
o daughter’s son ), Whog seufSions are inferior 40 the wife's.”

B 104
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1880 Then comes 8. 31, which is in the words following :—

MKoumAu “The word ‘ wifo' in the text above quoted (Sec. I, v. 56) is employad
o " witha general import, and it implies that tho rule,” (meaning the e

“".ﬁiﬁ? " veferred to in O tp. XI, See. II, and para. 80) ¢ must bo undorstood as

applicable generally to the case of & woman's succossion by inberitanee
Their Lovdships have dwelt at some length upon the two
texts that have been considered, since it is upon them that the
arguments of the dissentient-Judges are mainly founded. For
the reasons above stated, they are of opinion that these texts,
neither expressly mor by necessary implication, affirm the
doctrine that the estate of, a widows onze vested, is liable to
forfeitura by veason of unchastity subsequent to the denth of
her husband. ‘
The judgments of the High Court have so exhaustively
reviewed the later authorities upon this question that their
Lordships do not think it necessary to go through the same
task, It is sufficient to say that, in their opinion, those autho-
rities, though in some degree conflicting, greatly pxepoixdenate
in favour of the conclugion of the majority of the Judges of
the High Court. ‘
In their Lordships’ view it has not been established that the
estate of & widow forms an exception to what appesrs to be
the general rule of Mindu law, that an estate once vested by
succession or inheritance is not divested by any ach whioh,
before succession or incapacity, would have formed a ground
for exclusion from inheritance (1).
The general rule is stated in the Viramitrodays, a boek of
suthority in Southern India (2) (see 12 Moore’s Indian Appeuls,

(1) This sentence, which is, as
above, in the printed copy of the judg-
ment, should probably run.thus: # is
not divested by any uct or incapacity,
which, before succession, would have,
&c."—Eb,

(2) The followingis in the judg-
went in Girdhari Lal Roy v. The
Bangal Government, 12 Moore's I,
A, 46651 B. L. B, P.°C, 62;—~
% Adheving to the prmmples which this

Board Iately Iaid down in the oase oﬁi

The Collector gf Madura v. Mooloo
Ramalinga Sathupathy, 193 M.ooresI :
A, 397 and 438, their Lordships hnve,’
no doubt that the Viramitrodays .
which by. Mr, Colebrooke and othérs.
is atnted to be o treatise:of high
nuthouty at Benaves, is propedy. re-
ceivable as an expositor of what may
bave been lefs doubtful by the Mitak-:
sbars, and declaratory of. the luw of,
A1t Benares school.”~Ep,

tha
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466; and Mr. Colebrooke’s Preface to the Dayabhaga), and which
may also, like the Mitakshara, be referred to in Bengal in cases
where the Dayabhaga is silent. It is there said, in para. 3
of the Chapter on Exclusion from Inheritance®(Chap. VIII),
“ amongst them, however, an outcast (patita) and addicted to
vice (upa pétaki) are excluded if they do not perform penance ;-”
and then in para. 4 the exclusion again of these takes place
if their disqualification occur previously to partition (or suc-
cession), but not if subsequently to partition (or succession),
for there is no anthority for the resumption of allotted shares.
In pera. 6 it is said that the masenline gender in the word
 outcast,” &o., is not intended to be expressive of restriction,
and that the law of exclusion based upon defects excludes the
wife or the daughters, female heirs as well.

Mr, Justice Jackson has ably pointed out the great mischief,
uncertainty, and confusion that might follow upon the affirm-
ance of the doctrine that a widow's estate is forfeited for
unchestity, particularly in the present constitution of Hindu
society, and the relaxation of so many of the precepts relating
to Hindu widows. Thé following consequences may also be
pointed out,

According to the Hinda law, a widow who succeeds to the
estate of her husbaund in default of ngule issue, whether -she
succeeds by inherifance or survivorship—as to which see thae
Shivagunga case (1)—does not take a mere life-estate in the
property. The whole estate is for the iime vested in her abso-
lutely for some purposes, though in some respects for only a
qualified interest. Hoer estate is an anomalous one, and has
been compared to that of a tenaut-in-tail. It would perhaps
be more correct to say that she hold: an estate of ivherit-

ance’ to herself and the heirs of her husband. But whatever

her estate ‘is, it is clear that, until the termination of it, it s

impossible to say who are the persons who will be - éntitled to.

succeed a8 heirs to hetr husband (2), The succession  does

not open to the heirs of the hushand until the termination of

the widow’s estate. Upon the termination of that  estate ‘the

‘property desoends to those who would have been the heirs of
(1) 9 Moore's I. A-604, (@) 14, 604,
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the husband if he had lived up to and died at the moment of
her deatk (1),

If the widow’s estate ceases upon her committing an act of
unchastity, the period of succession will be accelerated, and the:
title of the heirs of her husband must nccrue ak that period,
Suppose & husband dies leaving no male issue and no daughter,
mother, or father, butleaving a chaste wife, a brothor, a nephew,
tha son of the surviving brother, and other nephews, song
of deceased brothers, The wife succeeds to the estate, and the
surviving brother is her protector. (See Dayabhaga, Chap. XI,
See, I, v. 57.) If he survive the widow, he, according to the
Bengal school, will take the whole estate, as sole heir to his
decenssd bLrother, and the nephews will take no interast thereins
for brothers' sons are totally excluded by the existenca of a
brother (Dayabhaga, Chap. XI, Sec. I, v. 53 id., Chap. XI,
Sec. VI, vv. 1 and 2). The surviving brother may be advanced
in yoars; the widow may be young. The probability may be
that she will survive him. If her estate were to cease by reason
of her uunchastity, the benefit which he would derive from her
fall would give him an interest in direct conflict with his moral
duty of shielding her from temptation. But, further, the
widow has a right to sell or mortgage her own interest in the
estate, or in case of necessity to sell or mortgage the whole
interest iu it. (Dayabbags, Chap. XI, Seo. I, v. 62,) If her
estate censes by an act of unchastity, the purchaser or mort-
gagee might be deprived of his estate if the surviving brother
of the husband should prove that the widow’s estate had ceased
in comsequence of an act of unchastity committed Ly her prior
to the sale or mortgage.

Again, if the surviving brother should die in -the lifetime
of the widow, all the nephews would succeed as heirs of their
deceased uncle; but if the son of the surviving brothex could
prove that the widow’s estate had ceased, by reason of an get
of unchastity committed in the lifetime of his father, zmd that
consequently the estate had desoended to his father in his life-
time. he wounld be entitled to the whole estate as heir to hie

(1) Moore’s 1 A,, 601,
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futher, to the exolusion of the other nephews, Thus the period
of descent to the reversionary heirs of the hnsband might be
accelerated by an act of unchastity committed by the widow ; the
course of descent might be changed by her®act, and persons
become entitled to inherit as ‘heirs of the husband, who if the
widow had remained chaste would never have succeeded to the
estate ; and others who would otherwise have succeeded would
be deprived of the right to inherit.

In the cnse of Srimati Matangini Debi v. Srimati Jayhali
Debi (1), the following remark was made by the then Chief
Justice. He said:—

“1In the oase of Hatama Natchier v. The Rajah of Shivagunga (2), it
was held "that a decree in a suit brought by a Hindu widow binds the
heirs who elaim in suocession to her ; but that can only be in a suit
brought by her so long as she holds a widow's estate. It wonld cause
infinite confusion if n decree in & suit brought by a widow could be
avoided, if it could be shown that she had committed an act of
unchastity before she commenced the suit. Bat if the rule contended
for is correct, and the estate which a widow tekes by inheritanco is
merely an estate so long as she continues chaste, all the acts which a
Hindu widow could do in refarence to the estate might bo avoided by
raking up soms act of nnchastity against her. Ingonvenjence would
not be a ground for deciding & case like the presens, if the law were
clenr upon the subject; but it is an argument which may be fairly
adduced when the authorities in favour of the opposite view are merely
the expressions of opinion by Hinda law officers, or by European or
modern text-writers, however eminent, or even decisions of a Court of
Justics, when they are in conflict with the decisions of other Courts of
equal weight.”

- Upon the whole, then, their Lordships, after caveful consi-
deration of this question, and of the authorities bearing upon it,
have come to the conclusion that the decision of the majority of
the Judges was the correct one, and it is important to remark
that the High Court at Bombay, in the ease of Parvati v.
Bhiku (8), and the High Courtin the North-Western Brovinces,
1 the case of Nehalo v. Kishen Lall (4), have given judgments

(1) 5 B. L, R, 466, at p. 480, (3) 4 Bom. H. C.R.,"A, ., 25.
(2) o Moore’s I. A, 639, . (4)-1. L. B, 2 All, 150.
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to the same effect as that of the T'ull Beunch at Calcutta in
the present case.

The widow has never been degraded or deprived of apste,
If she had been, the case might have been different, subject to
the question as to the construotion of Act XXI of 1850; for
upon degradation from caste, before that Act, a Hindu, whether
male or female, was considered as dead by the Hindu law, so
much so that libations were directed to be offered to his manes
as though he were nnl{urully dead. See Strange’s Hindu Law,
160 and 261 ; Menu, Chap. X1, s. 183. Iis degradation caused
an extinction of all his property, whether nequived by inherit-
ance, succession, or in any other manner. Dayabhaga, Chap. 1,
paras, 31, 32, and 33. The opinion of Mr Colebrooke in
the Trichinopoly case is founded ou the distinction hetween
mere unchastity and degradation.

It i unnecessary to detarmine what would have heen the
offect of Act XXI of 1850, if she had been degraded or
deprived of her caste in consequence of her unchastity.

Their Lordships, for the above reasons, will humbly advise
Her Majesty to affirm the judgment of the ILigh Court:

Appeal dismissed.
Agents for the appellants : Messrs. Barrow & Rogers.
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Before Sir Richard Garth, Kt., Chief Justice, and Mpr. Justice Poutifer.

BEMOLA DOSSEN (Pramtier) », MOHUN DOSSIE Ann ormens
' (Derunpants).

Riidu Law—Joint Family—Dayobhaga—Joint Family Business— Power of
Managing Member lo bind Members qf DPartnership.

Adult members of an undivided Hindu fomily goverf:ed by the law of the
Dayablingn, who Imve an interest in a funily bLusiness carried on by the
managing member of the family, and whe are maintained out of ihae profits
of such business, must, in the absence of evidence, be taken to possess. the

knowledgs, that' the business might require financing, and te have :congented
to such financing!



