YOL. Vv.] CALCUTTA SERIES.

Before Mr, Justice Poutifex and Mr, Justice McDonell.

HAJER SYUD MATOMED (Prasmivs) v. MUSSAMUT ASHRUF-
OONNISS8A (Derenpant).*

Mutual Current Accounis—Limitation Act (IX of 1871), sched. ii, aris.
58, 62, and 87.

The manager of A, the proprietress of mn indigo fnetory, on the 20th
December 1889, paid into the kotk? or bank of B, a banker, tho sum of
Rs. 1,200 to the credit of A, and from that time onwards sums of money were
drawn by A's manager out of B's bank, snd applied to the purposes of 4’a
factory ; the balance, though generally ngainst 4, fluctuated, A's aceount being
usually overdrawn, but there being sometimes a balance in her favour, created
by paymenis made on her nccount into B's bank. The 2nd of July 1872
was the last occasion that any balance wis due from B to A. Pnyments
coutinned to be made on behalf of 4 into B's bank up to the 12th of June
1878, when a snm of Rs, 1,083-8 wns paid into her account, but, notwith.
standing this pnyment, the balance of aecount wus on that date against her.
After the 12th of June 1873, B continued to maeke payments on behalf of
A, and also to vender monthly accounts in which he charged 4 with such
payments, and also with the principal of, and interest npon, the balance due
on previously-rendered accounts. This continued &ill the month of January
1874, when B for the Inst time rendered a monthly account to A4, the last
jtem in which wes o payment made on the 6th January 1874, Ou the 23rd
December 1876, B instituted a suit against A to recover--thie-balance of
principal and interest due to him on the footing of the lost account rendeved
by him to 4.

Ield, thut the account between A and 5 was not, and never bad been,
a mutual, open, and current account, and that the suit was, therefore, barred
by limitation ; and that the payments made by B on behnlf of A within the
period of limitation, even if authorized, did not have the effect of keepiug
alive his previons claim against her,

Held also, that even if the dealings and ternsections between 4 and B
could be so construed as to show that there had been at any time a mutual,
6pen, and current hccount between them, that mutual relation terminated
on the 2nd July 1872, or’if not, then on the 12th June 1873, when the last
payment was made on A's account into B's bank.

Ix this case, the plaint in which was filed on the 23rd Decem-
ber 1876, the plaintiff, a ~bauker, sued to recover from the
defendant, who was the proprietress of an indigo faotory, the

* Appenl from Original Decree, No. 286 of 1877, against the decree of
W. DaCosta, Eisq., Subordinate Judge of Tirhoot, dated the 7th July 1877.
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sum of Rs, 20,060-2-9, being the amount of principal and
interest due to him in respect of sums advanced by him to- the
defandant tluoanl her agent, Mr. Wilson, the manager of her'
indigo factory. The dealings between the plaintiff and the
defendant were alleged by the plaintiff to have commenced
on the 20th December 1869, and to bave continued till the
6th Jauuary 1874. From the evidence it appeared, that it
had been arvanged that the * plaintiff should furnish the
defendant with monthly statements of account, and that the
transactions between the parties commenced by a payment of
Rs. 1,200 into the plaintiff’s bavk meds by Mr, Wilson on
account, or to the eredit, of the defendaut, on the 20th December.
1869. DBetween that date and the 31st Decomber 1869, My,
‘Wilson drew from the plaintiff’s firm, for the purposes of the
factory, Rs, 413, leaving a Lalance of Rs. 787 in favour of the
defendant, On the 81st of January 1870, that balance had
been overdrawn, and the balance due to the plnintiff from the
defendant amounted to Rs. 867-G-2. TFrom that time, the
balauce continued against the defendant, except on the 2nd July
1870, the 1st December 1870, the Gth March 1871, the 4th
February 1872, from the 21st March 1872, until the 10th Apil
1872, and from the 21st June 1872 to the 2nd July 1872,

The 2ud of July 1872 was the lust time at which any balance
was due from the plainfiff to the defendaut, and on the 31st
July 1872, the balance due from the defendant to the plaintiff
amounted to the sum of Rs. 1,672-2-4, Afier that, the
balance remained against the defendaut, and any sums, which
were thereafter paid on her behalf only went in part-payment.
of her debt to the plaintiff,

The last payment made on behalf of the defendant wag made
on the 12th June 1873, when a sum of Ra. 1,083-8 was pdigl-
in to her eredit ; but, after giving cvedit to her for this pajmeilt,
there was still, at that date, a large balance agninst her,. From
this time the fransactions between the.parties cousisted only
of payments or advances made by the plaiutiff to, or on behslf
of, the defendant, the lnst authorized or undisputed payment
having been made on the 19th of September 1873, and .on the
30th September 1873, the balance due to the plaintiff amount_ed
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to Rs. 13,646-10-9, as appeared from a statement of account
then in due course rendered by the pluintiff togthe defendant.

*After the 30th of September 1873, the plaintiff rendered
to the defendant four more monthly statements of account,
namely, for the months of Ogtober, November, and December
1873, and the month of January 1874. These statements,
however, did not show any payments made to, or on behalf of,
the defendant, except four items entered as payments to the
medical adviser of the faotory manager: they also contained
charges for interest od the principal sum due, which were
monthly added to the balance shown to be due by the previous
monthly statement. The defendant pleaded that the payments
in Qctober, November, December 1873, and January 1874 to
the medical adviser of the factory manager were unauthorized,
and could not be properly debited against her account ; and that,
excepting these payments, the whole of the plaintiff’s claim was
for the principal of and interest upon a sum which, on the
plaintiff’s own showing, was due and owing on the 30th Septem-
ber 1873, or more than three years before the filing of the
plaint in this suit.

The plaintiff replied first, that there had been reciprocal
demands between the parties, and the suit was for a balance
due on a mutual, open, and current acecount, and that, therefore,
the time from which limitation began to run against him, should
be calculated from the time of the last item proved in the
nceount, which was the 6th January 1874, when a payment of
Rs. 10 was proved to have heen made to the factory manager's
medical adviser; and relied upou art. 87, sched, ii of Act IX
of 1871 ; and socondly, that even, if there had not been recipro-
cal demands between.the parties, the suit mlght be treated as a
guit for money payable to him for money found to be due from
the defendant to him on accounts stated between thém, and

thit, as his last account rendered, and not disputed, had been’

rendered by him to the defendant at the close of January 1874,
limitation only commenced to run against him from that time.—
Art. 62, sched, ii of Act IX of 1871,

The Court of first instance held, that the suit was barred
by limitation, as being one which came’ nnder the provisious
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___'880__ of art. 58 of sched. ii of Act IX of 1871, holding first, that
Hﬁi’:{:ﬁ:};" the mature of the transactions between the plaintiff and the
Muenor  defendant did not show that there had ever beon reciprdeal
A":;;’;;"’“' demands between them, fur, among other reasons that the
plaintiff claimed a right to chergo intercst upon the balance,
whioh from time to time appeared in his favour, without having
allowed a similar advantago to the defendant when she had a
balance to her credit; and geeond, that the case oould not-come
under art. 62 of sched. ii of Act IX of 1871, for the reason that
an necount stated,—that is, an account rendered by a party and
assented to and signed by the other—was one thing, and an
account rendered by one party, but neither signed nor expressly
assented to by the party to whom it was rendered, was quite
another, The Court, however, came to the conclusivn and
decided that, although the plaintiff could not recover that
portion of hig claim which had bocome absolutely due and
recoverable on or before the 22nd Decembor 1873, yet, inas-
much as although the principal sum now claimed by the plain-
tiff was barred by limitation, that principal sum had not bsen
barred on the 23rd December 1873, the plaintif was entitled
to recover the interest due thercon from the 22nd December.
up to tho 6th January 4874, ‘Tho Court also held, that the
payment of Rs. 10, which had been paid to tho {nctory manager’s
medical adviser on the 6th January 1874, was not barred by
limitation ; and accordingly gave the plaintiff a decree for ten
tupees, and for the intevest claimed up to Oth January 1874;
with interest thereon from that date up to the filing of the
plaint, and dismissed the remainder of the plaintiff’s suit, with
the usual order for costs in proportion to the amounts allowed
sud disallowed.
T'rom this decision the pluintiff appealed to the High Court,
on the grounds that the suit was not barrved by limitation s
that arts, 87 and 62 of sched. ii of Aef IX of 1871 applied
to this cnse; that art. 58 of that schedule did uot npplyg
and that the fact that no interest was, according to custom
and srrangement, allowable on the balance in -favour of the
defendant; did not take the case out of art, 87.
The defendant also filed a oross-appeal, submitting that.she
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oould not be charged with interest upon a principal sum which
the lower Court had disallowed as barred by limitation, and
that the Res, 10 paid to the factory manager’s medioal adviser
on the 6th January 1874 was an-unauthorized payment, which
could not be charged to her,

Moonshee Mahomed Yusuf for the appellant.
Baboo Chunder Madhub Ghose for the respondent,

The judgment of the Cowrt (PoNrTirEx and McDonELL,
JJ.), was delivered by

Ponrtirex, J. (who, after shortly stating the facts of the
case, continued as follows):—Inorderto bring the case within
art. 87 of Act IX of 1871, and to prevent limitation, the plain-
tiff ‘would have fo show that there was a mutnal, open, and
current account between the parties, in which there were reci-
procal demands. Now I must say that I should have consider-
able hesitation in holding that there was ever between these
parties p mutual account, although, in the instances which I
have mentioned, the defendant had in fact paid monies into

plaintiff’s bank which were in excess of his liabilities; for I.
do not think that the defendant could at any time have ea.id-—- .

“ ] have an account against you, the banker.” During nearly

the whole of that time the banker cauld have said “I have

an account against you, the defendant;” but wunless they could

each have said to the other ¢ I have an account against you,”"

I do not see how these could be  mutual” accounis. But even
supposing that the accouuts between these two parties could be
called mubual accounts, and that they wers open and current
antil they were stopped, still it appears to us that they could
only be “mutnal” down to the 12th June 1873, when the last
payment of Re, 1,083-8 was made by the defendaut into the
plaintifi’s bank, Afier that time the defendant made no pay-
ments whatever, and from that time the account was only one
way. DBut besides the sccount being mutual, open, and qurrent,
there must, to bring it within clause 87, have been reciprocal
demands between the parties.

Now, no doubt, when, at the commencerment of these accounts,
the defendant paid money into the banls, and when at the other
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times that I bave mentioned there was a balanco due to him.
from the bank, it might be srid that he had « demand againsg
the bank, and fhat therefors.there were rociproonl demands
between the parties down to «July 1872, which wag the lagt
oceusiou that there was & balance in favour of the defendant;
but from that date it appears to us that it cannot be said that
there were reciprocal demands betweon the parties.

Then, wider art. 87, the iime avithin which the plaintiff
must sue is * the time-of tholast ifem admitted or proved in the
account,” According to my rveading of the article, the word
s item ” means the last admitted item on the dofendant’s side
of the acoount, or, in other words, the last reciprocal item,
But in this cage that item would be that of the 2nd July 1872,
or at latest the payment in June 1873,

From that time mno payments whatevor wore made by the
defendant. In the accounts furnished by tho plaintiff it appears
that, down to September 1878, the plaintiff did make payments
on the defendaut’s behalf, payments which the plaintiff was
nuthorized to make ; but after September 1873, it appears to us
that the plaintiff made no payment that was authorized by the
defendant,

It is trne that, for the purpose of saving limitalion, having
ingtituted the suit in Decamber 1876, the plaintiff has included
in his accounts certuin payments in QOectober, November, and
December 1878, and in Jannary 1874,—namely Rs, 10 for Dr.
Sandford’s fee in each of those months: but of course he is
not: entitled to rely upon these payments in order to take his
cage out of the Limitation Act, unless he was anthorized by the
defendant to make them,

We ave satisfied upon the evidence, 80 far as it was read to
us, that the defendant was in no way bound to pay for medical
attendance on Mr. Wilson and Mr, McGregor,  Mr, Wilson in
his examination states,— I sanctioned Mr. MeGregor paying the
doctor’s fees out of the fuctory account estimate, intending to
volund the same myself if objected to by the defendant”
The paywments made to the doctor hoing, so far.as the defendsut
was conoerned, wholly gratuitous and unauthorized, we think
tite plaintiff is not entitled to rely upon them, So that even-
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if the oase does fall under art. 87, yet the last item on
either side of the accounts would be in September 1873, and
that being =o, the suit would be too late, and ngust fuil on the
ground of limitation. But then it is said that the plaintiff
can rely npon art. 62, inasmuch s “he furnished accounts
every month down to January.,1874, and that each of these
accounts, so furnished, must be taken as a stated account ; and he
claims under art. 62 to sue from the time that the accounts
were stated,—i. e., from the time that he delivered his last
account in January 187¢4. But we think it clear that even if
the account delivered in September 1873 could on that date be
treated as a stated account, the plaintiff could not, by adding
small and unauthorized items in both November and December
1873, and in delivering his account, renew the statement of
account up to January 1874, so as to give him the benefit of
art. 62, We think that his case fails on this ground also,
and that his suit was properly dismissed on the score of limita-
tion,

There is a cross-appeal with respect to certain sums allowed
by the lower Court,—uvamely, the doctor's fees,—which the
plaintiff stated had been paid, and also interest which the lower
Court seems to have allowed, although it refused to give g
decree for the principal. . As we have previonsly observed, the
plaintiff had no authority to make these payments to the doctor,
and therefore he is not entitled to recover them; and with
respect to the interest that has been awarded, we do not see on
what principle a decree can be given for interest when by the
judgment of the Court no principal is due. 'We think, there-
fore, that the defendant is entitled to a decree orn his cross-
appeal. ,

‘We should have had more reluctance in dismissing the plain-
tiff’s. suit- on the score of limitation but for certain eircum-
stanoes, We find that the whole of these transactions between
the plaintiff and the defendant ocourred during the time that
Mr. Wilson was the manager for the defendant. Now the
. plaintiff must have known very well that Mr. Wilson was dis-
charged in January 1874, and that there were disputes going
“onbetween him and the defendant; yet, notivithstanding this,
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1880 the plaintiff, according to his own caso, waits to the very last.
Hﬁi‘i};ﬁﬁ};" minute before he institutes his suit, though his claim might
Mo arn have materially, affected the disputes betweon the defeudan
Asunwroos- and Mr, Wilson. The plaintiff has himself to blame if noy
"% e is not entitled to a decree.
We cannot dismiss this cage without remarking that the
“ paper-book ” has been prepared without duo regard to the
iuteresis of the parties. The vakeels might have agreed to
print in the space of half a sheet such items of the accounts
as were necessary for the decision of the case, instead of which
there have been no less than 70 or 80 pages of unnccessary
accounts printed.
We dismiss plaintiffs appeal with costs, and we allow the
cross-appeal but without costs.
The resuit is that plaintiffs suit is dismissed.

Appeal dismissed.

ORIGINAL CIVIL.

Before Mr, Justice Wilson.

1880 PAYN v TITE ADMINISTRATOR-GENERAL OFF BENGAL anp,
April 29, OTIERS.

Tligh Court— Extraordinary Orviginel Jurisdiction— Tranafer of Suit— Lotlors
Patent, ¢l. 18— Grounds of Tranafer,

A suit for an nocount and for other relief rolating to immovenbls property
sitnnted without the local Hmits of the ordinary original civil jurisdiction of
the Lligh Court, wns instituted aginst several defendants in the Court of the
Subordinate Judge of the district within whish the property ‘was situated.
Upon o pelition by one of the defendants, eousented to by most. of the other
dofendants and by the plaintiff, the High Oourt ordered the suib . to:be
removod from the Court in which it had been ingtitnted, to be tried and
dotermined by the High Court a8 a Court of Fixtraordinary Ongiuul J umdio-‘
tion, on the grounds, that the parties and the ¥itnesses resided in Cnloutm;
that it would be chenper to try the suit fu Caloutta, and that all porties
appearing on tho motion desired o transfer,

P18 was o suit for an account, and for other rolief relating
to immoveable property situated in the district of Hooghly:



