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1879 Court below are right, and they will humbly advise Her Majesty

Lexras Kuar to affirm them, and to dismiss the appeal with costs.
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Appeal dismissed.
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APPELLATE CIVIL.

Before Mr. Justice Jackson and Mr. Justice Tottenham.
1880 In tHE MaTTER oF MONOHUR MOOKERJEE (PeTITIONER).*

May 7.

Ezecutor by Implication— Probate— Reference—High Court a Court of Con-
current Jurisdiction— Indian Succession Act (X of 1865), ss. 182, 264—
Code of Civil Procedure (Act X of 1827, s. 617.

Where A, under the terms of a will, although not expressly appointed an

executor, was directed to receive and pay the testator’s debts, and to get in
and distripute his personal estate,—

Held, that A must be taken to have been appointed under the will an
executor by implication.

In the goods of Baylis (1) followed.

The order made by a District Judge on an application for probate not
being a final order, cannot be referred for the opinion of the High Court
under s. 617 of the Code of Civil Procedure. But the Court will, under cer-
tain circumstances, entertain such an application, as a Court of concurrent
Jurisdiction, under s. 264 of the Indian Succession Act.

AN application was made in this case by one Monohur Moo-
kerjee for probate of the will of his father Rajkissen Mookerjee,
deceased. The petitioner contended he was entitled to such
probate under the terms of the will, which appointed him an ex.
ecutor by implication under s. 182 of the Indian Succession Act.
The 4th, 5th, and 8th paragraphs of the will were as follows : —

“ That whatever amount shall remain due to me under the
terms of the deed of gift from my eldest discarded son Hurry
Hari Mookerjee, on account of family expenses, religious
expenses, and building expenses, or wRatever amount that shall

* Reference No. 8 of 1880 by J. P. Grant, Esq., the District Judge of
Hooghly, under s, 617 of the Civil Procedure Code ; referred on the 16th
April 1880.

Note.~The Sections quoted from the Indian Succession Act will be found
in the Hindu Wills Act (XXI of 1870), ss. 182, 264,

() L.R, 1 P. & M, 21,
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remain due under decree fiom him, shall be realized and received
either amicably or through Court by my second sson Monohur
Maokerjee. _

«That whatever amount is receivable by me under khatta-
books, the amount I have in cash’in Zakwil, or freasury, what-
ever amonnt shall be realized by law-suits, &c., within nine
years after my demise, and the amount that shall remain
nurealized, which became receivable within the said pine years,
and which shall be received at auy time either amicably or
through Court of justice, shall be received and obtained by
Monohur Mookerjee.

** That Mounohur Mookerjee shall receive the profits of the
entire properties specified in Schedules, Nos. 1, 2, and 3, annexed
to this my will, for nine yeara from the date of my death, after
paying Government revenne, law charges, and establishment
expenses, &c. ; that he shall therefrom pay my debts and legacies
made by me under this will ; that my other sons shall not be able
to lay any claim whafever abt any time to the snid nine years’
profits and arrears of rent, and they shall not be able to call
for auy account thereof ; and that he, Monohur Mookerjee, shall,
after the expiry of the said nine years, make over the properties
specified in the schedules sunexed, to the different parties
to whom they have been disposed by this will.”

The District Court, before whom the ipplication was made, be-

ing in doubt whether, under the terms of the will, the petitioner .

could be taken to be an executor by implieation under the will,
referred the case for the opinion of the High Court. In his
letter of reference the Judge observed: ¢ According to s. 182
“of the Succession Act and its illustrations, it would appear
“ that & necessary implication of appointment of any person as
¢ executor can only be in cases where an express appointment of
« gome other person as executor has been made by the testator,”

The leatned Judge also veferred to the following cases:—Iu the

goods of Jones (1) and Ju the goods of Toomy (2).

The Advocate-General (Mr, G. C. Paul) for the petitioner.
.~—The District Judge was in error in making this reference

(1) 2 8w. & Tr,, 155, (2) 3 8w, & Tr., 662.

757

1380

In 7un
MATTER OF
Moxonur
MooReERJER.



758

1880

In v
MATIRR QF
Moxouunr

Mooggnns,

TIE INDIAN LAW REPORTS. [VOL, V,

ander & 617 of the Code of Civil Procedure. The order
granting or refusing. probate would mot be o “final orde
as contemplated by that aecrum, therefore no loferenae conld,
Dbe made to the High Court. DBy the lust c«luuse of s 264 of
the Indian Succession, Act, the High Court can exercise con-
current jurisdietion with the Diatrict Judgo in the exercise of
all the powers granted under that Act. The High Court may,
therefore, tnke coguizanco of this matter, although not under
the reference.

The terms of the will ‘afford ample evidenoe on which the
Counrt may come to the conclusion.that tho petitioner wus
appointed an executor by implieation under the will,  See 'Zn
the goods of Buylis (1), where the cases guoted by the Cours
below are uoticed and explained. A direction under a will to
pay debts, funeral charges, and the expenses of proving the will,

. is sufficient to constitute the person so directed an executor by

implication ; see 1 Williams on Tixccutors (8th Tid.), 244,

The judgment of the Court (Jacxsox and TorTRNmANM,
JJ.), was delivered by

Jacxson, J.—This reference was not properly mnde by the
District Judgae. It is not a easa in which s 617 authorised
a reference to the High Court, as the Judge’s order, if made,
would not be final ; but the learned Advoente~Grenoral has asked
the Court to tnke this case up ns a Court of concurrent juris-
diction, and, under the ciroumstances, we have consented to do 5o,
The point appoars to us clear enough. Tho elauses of the will
which have been rend to us indicate, without doubt, that Mono-
bur Mookerjee is a person—to wse the words of Wilde, J,," In
the goods of Baylis (1)—who was authorised ¢ to reoeive and
pay the debts of the testator and to get in all the personal

‘estate,” and ho has been given full powers for that purpose to-

collect gud reccive all debts cud mannge the estate for the pemotl-
of nine years, after the expiry of which ho is to distribute it 0.
the various legnlees in the manuner directed. We think he i

-entitled fo probate.”

Application gy'anted.',
() L.R, 1P. & M, 21.



