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admits many duties of whiol the lower Court lhas taken upon

Swouw’l"\'lwov itself to relieve him for the fubure; and it seems reasonably
Tt
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thet duties of a kindred nature to those which are now obsolety
should be performed in lien of them, since the ghatwals stil]
enjoy their old advantages of land tenures, which have becoms
much more valuable than they were when fivst fixed.

On the whole we entertain no doubt that the plaintiff hasno
right to be‘reinstated in the ghatwali land unless the executive
authorities will condone his conduot and restore him to his
situation, 'We think that, under all the cireumstances, looking
to the long continuance of the ghatwaliship in the plaintiffs
family, to the increase of duty, and the more disagreeable nature
of that duty lately required of tho ghatwals, and to the punigh.
ment the plaintiff has undergone, it would be consistent with
the dignity and character of the Government to reinstate him
on the occurrence of an opportunity or to allow some member
of his family to be appointed in his plance. But this is wholly
a matter for the consideration of Governmont, We must set
ngide the judgment and decree of the District Judge, and
order the suit to be dismissed with costs of hoth Courts.

Appeal ullowed,

)
PRIVY COUNCIL.
LEKRAJ KUAR (Drresnant) v, MAIIPAL SINGH (Pramwriey)
AND
RAGHUBANS KUAR (Dsrespant) v MAIIPAL SINGH (Prainrire)

[On sppenl from the Court of the Commissionor of Lucknow and the Courh,
of the Judicial Commissioner of Qudh,]

Proof of Custom— Indian Byidence Act (I of 1872), ss. 35 and 48—lteg,
VII of 1822— Admissibility of village Wyfib-ul-arz,

Held, on the question whether there did or did yot oxist o custom in the:
Balrulin clan in Qudh excluding danghters feom inheriting, that tho wajib-ul-
arz of a wonza in the talugn, stating the custom of the Buhrolin clan as fo
inheritance, liud been propoerly received in evidence nunder s, 35 of the Indimn

* Present: —~Bin J. W, Convink, S1n B. Pracock, Sis M, B, Surrk; ﬂ,“.d"
Sm R, P. Cornin. )
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Evidence Act, 1872, Further, that this custom was & winge of the kind 1879
which Reg. VII of 1822 required oflicers to ascertuin and record : and that [yxnar Koar
it was no valid ohjection that this wajib-ul-erz ind been prepared and sbtest- M,u';'mn
ed by officers subordinate to the Settlement Officer. Smeu

Semble.~That had it beeu the case that these papers were not to be treated, RAGHUBANS
as records describing a custom, hni 1 recording only the opinions of those K"“‘

likely to know it, the 48th section of the Act would have made them admis- ng ATEAL
SINGH.
sible,

ApprALs from a decrce of the Officiating Commissioner of the
Lucknow Division (28th August 1876), and from a decree of
the Judicinl Commissioner of Oudh, affirming the judgments of
the Deputy Commissioner of Bara Banki (22nd October 1875
and 8th July 1870).

In 1873, the respondent, Mahpal Singh, sued the appellant;
Rani Lekraj Kuar, claiming the proprietary right in the Talugas
Shiurajpur and Rawat Sarai, on the ground that he was enti-
tled to them as the nearest male collateral relation of thelast
taluqdar, Udit Partab Singh, who died in 1872 sonless, but.
leaving & daughter Raghubans Kuar. The plaintiff alleged that
& custom of the Bahrulia clan (Bais Rajputs), to which the
family belonged, excluded the daughter of Udit Partab Singh,
and that Lekraj Kuar, who was then in possession, had no right .
to succeed to the estate by Hindu<law, she being only. &
childless stepmother of the deceased talugqdar, Mahpal Singh
alleged title, under the custom, as the eldest living son of Fateh
Singh, grandfather of Udit Partab Singh, and formerly taluqdar,

The Deputy Commissioner decreed the claim, with the reser-
vation that Lelcraj Kuar, who had been for some time in posses-
sion of the taluqa in virbne of a compromise of certain disputes
between her and the late taluqdar’s widow, Subhraj Kuar (the
latter having been alive when proceedings commenced, but
having since died), should be left in possession during her life--
time for her support and for that of Raghubans Kuax,

On appeal to the Commissioner of the Lucknow Division, the
suit was remanded, under s. 8354 of the Code of Civil Procedure
(1859), for the trial of the additional issue—*Has Raghubang
Kuar & better claim to the estate than the plaintiff Mahpal
Singh.” Thereupon Raghubans Kuar was made & party to the
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suit, and the Veputy Commissioner, finding in the negative upon

L'“‘“"’ Koar ghig § issue, made his return to the Commissioner, who confirmeg
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his judgment to tho offoct that tho alleged custom excluding
danghters was proved, Against this decision Lekraj Kuar pre-
feri'ed the prosont appeal, bub tho suit as agaiust Raghubang
Kuar, who also appealed to Ler Majosty, was camied a step
further in the Indian Courbs, an application heing mado in hey
behalf to the Judicial Commissioncr of Oudh undor Act XVIng
of 1876, s. 28. Tho Judicial Commissionor, calling for the suif
under that section, on the question of tho wdhwissibility of the
evidence, gavo judgment as followy on the 8th July 1876 :—
“The principal evidence in support of the custown consists of
the wajib-uwl-araiz of several properties owned by moembery of
the Bahrulia clan of Rajputs — the clan to which the parties
belong. Exception wag takon bo those desumoents on the part:
of the daughtor, on the ground that they wore not prepared of.
attested by tho Settlement Officer in porson, as required by
Reg. VII of 1822, and thab they volate to matters which the
Settlement Officer had no jurisdiction to imeclude in them. Tt
must be borne in mind that Reg VIT of 1822 has riover heen
in force in this province in wuch a manner as to render the
revouue or judicial officers bound by tho lobber of the Rogula
tion. Officers in administering the provines wexe dirocted to he
guided by the spirit of this amnongst other Regulations, but they
were not tied down to ibs oxaet texh  Desides thiy, Rog: IX
of 11838 was as much in forco as Reg VIL of 1822, and the
former provides for the appointnent of suhordinate officers
empowered to perform under the supervision of the Collector
all ox any of tho duties imposed on Colleeturs by the latter.
“Tho were fact thon that the sottlement-records of this pro-
vince wore prepared and attested by officers subordinate to the

Bettlement Officer, and not by the Settlement Officer in person;

canmot be accepted. as in any way invalidating the recoxds
themselves.

“As to tho objection thab the wajib-ul-uruiz, espoecially thab
of Shiurajpur, contain mattors which the officers by whom they
ware propaied were not authorized to insert, and thab ag rogards

‘Shivrajpur a vole of sucesssion is preseribed which is- oppoged
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to Act I of 1869, it is sufficient to note that tle:;ése documents
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are not put forward as evidence of a contrack ‘“by which the luxess Ruar

parties are bound, but simply as evidence of thé existence of a8

special family custom, not in the- Shinrgjpur Taluqa only, butb
generally throughout the Bahrulia elan.

« As remarked by the North-Western Provinces High Court in
the case of Dabi Dat v. Inayat Al (1), a wajib-ul-arz is not a
mere contract, it is a record of rights made by a public servant;
and conscquently without attestatiop or execution by the pro-
prietors of the mouza 1t is entitled to weight as evidenceé of
village custom. I would further note, that it has been ruled by
this Court that entries made in settlement-records duly prepared
and attested must be presumed to be correct vecords of facts
antil the contrary be proved. Legislative sanction has been
accorded to this ruling by s. 17, Act XVII of 1876.

“ Qeoing, then, that the wujib-ul-araiz of eight or. more
separate properties, owned by Bahrulia Rajputs, contain a clause
declaratory of the existence of a custom, within the.clan, where-
by daughters are excluded from succession to real property, I
must hold that the plaintiff ‘adduced sufficient evidence in
support of the existence of the custom he has set up, to shift the
onus of rebutting the presumption raised by this evidence on to
the opposite party, ¢.e., the daughter » and as the daughter has
failed to adduce any evidence to rebut this presumption, I must
hold that the lower Courts were justified in finding that such a
custom did exist, and that under- this custom the daughter,
Raghubans Kuar, was excluded from the succession to her
deceased father, Udit Partab Singh, and that the Shiurajpur
Taluga must pass to the plaintiff as the nearest male collateral.”

The fourth paragraph of the wajib-ul-arz relating to Shiuraj-
pur was as follows :—

“4,  Of transfer of landed property and succession. The
ta.luqdm has the power of slienating property by gift, sale or
mortgage. The custorh regarding inheritance is, that the eldest
son of the talugdar succeeds on the latter's demise, and becomes
absolute master of the entiré inheritance. If there be more than
one wife, the eldest male member of the family by all the ranis

(1) 2 N. W. P. Rep., 395,
99
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(wives) inhens s, and the son of the eldest raui (wife), as such,

in'mm.y Kuar Lias 0o proforen ial right. Other sons ave entitled to maintenance,
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provided they bo obodient to the member who sucecods, Other
brothors have no right to claimn ¢ sir® (1) or to bo disobedient to him
that succeods to the taluga; they must depond for their maih-
tenancoe on his choice. No ong, in case of a mmundmstmxdmg
has a right to claim a pm-htum or separation contrary o the
wishos of the talngdar. If tho talaqdar happon to have no
offispring, the newrest velation suocceds him. The tu]'uqdn.r hag
power to adopt during his lifctime the uweavest velation from
among the sons in the fawmily.  After the death of 4lo talugdar,
the cldest rani (wife) ean suceced and have the samo authority
as hor husband possessed.  Aftor tho denniso of tho oldest roui,
if she have not adopted any budy during her lifotime, the
younger rani succcods to the estoto and huns the powors indicated.
above. If the cldost rani Lo in possession of the taluga, and
there bo more than one younger rani, the latter ave entitled to
maintenance, The concubines and thoir issues havo no right to
share whatevor,—they geb food and raiment from the porson
getting the inheritanee in case of their being submissive o him,
and their soclusion in the ‘pavdah, If during his lifetime the
taluqdar has granted a village, sir, or grove, to a coneubine or her
issuo, thoy cannob retair possession afler the talugqdar's demiss,
contrary to the wishes of tho person to whom the taluga
descends in succession. The danghtors, whother tho oftspring
of lawfully marvied wife or of a concubiue, have no right or
share ; they are maintained until their marriago.”

My, Leith, Q. C,, and Mr, Doyne for the appellant Lekbra] Kuar,
M, Cuwie, Q. C,, for the appellant Raghubans Kuaz,
Mr. J. Graham and Mr. J. D, Mayne for the respondent.

For. the appollants it was contended that the wajib-ul-ars of
Shivrajpur, and tho other admivistration-papers of villages,
adwitted in evidence in this suit, had not been prepared aid
attested in the wwnnor directed and roguired by Reg VII

(1) Nume applied to lauds in a dars themselves.— Wilson's Glosiary

village, which arve cultivated by tho of Indian Terms, p. 485,
Lereditary proprictors or village zemius
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of 1822, having been prepared and attested ¥y subordinate 1879
officers of the revenue settlement department, 10t intended by Liknas Kuan
the Regulation to be entrusted with these powers. It was M_'\,\Si"AL
argued that these papers were ‘not, therefore, admissible under Sree.

8. 35 of the Indian Evidence Act, 1872, and that, if not shown “*Gums™
to come within the latter Acty they were inadmissible. Nor pposy
was the custom in question such.a usage as the Regulation con. SN
templated. It was not connected with mabters beé.ring on the

revenue administration, those heing the usage to which the

Regulation referred.

The counsel for the respondent were not called upon.
Their Lordships’ judgment was delivered by

Sm M. E. SmirE—The question in this appeal is, whether
the plaintiff, Babu Mahpal Singh, or one of the defendants,
Rani Raghubans Kuar, is entitled, as the next heir to Udit
Partab Singh, one of the talugdars of Oudh, to the Taluq of
Shiurgjpur, and another talug, of which Udit Partab 'Singh
died possessed. Udit died without male issue, leaving a widow,
since deceased, and an only daughter, the defendant Raghubans.
The plaintiff iy the nearest male relation of the deceased taluq-
dar, standing in the position of first 2ousin once removed. (n
the death of Udit Partab Singh, his widow Subhraj was put
into possession of the talugqs in dispute; but under a compro-
mise with Rani Lekraj Kuar, the stepmother of the deceased
taluqdar, the possession was given up to Rani Lekraj. That was
the state of things when the present plaint was brought, and Rani
Lekraj Kuar was alone made the defendant. The first judg-
ment in the case was given by the Deputy Commissioner, when
the record was in this state. On an appeal from his judgment,
the Commissioner directed that the daughter, Bani Raghubans
Kuar, should be joined as a defendant, and remanded the case
to the Deputy Commissioner, directing a new issue, which was
necessary in consequence of her being brought into the suit.
That issue in substance was, whether the plaintiff or the daughter
-was the next heir to Udit Partab Singh, and entitled to succeed
to his estate. There can be no doubt that, by the general Hindu
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Taw, which wo 1ld prevail in the absenco of any special custom,

Lmxias Kuss the daughter yvould have been ontitled to the inhoritance of
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hor sonless father. Tho quostion which iy raised in thoe eass
and by the issue which was joinod aftor Raghubans hind becoms:
a defondant on the record, is, whether, in the Brhrulia clan, to
which this family belangs, a custom oxists to exelude danghters
{rom succeeding to the inhevitanco of their futhers’ estate,

Other quéutions wore raised in tho suit, bub the only. question
which romains to be detormined is, whebhor the ovidenco which
was given by tho plaintitf to support that custom was propaly
adinissible 7 This evidence consists of a number of waujib-ul-araiz,
or village administration-papors, which stabe, in a manner which
will bo horeafter advertod to, a customy to the offeet that
daughters ate exaluded from inhoritanco in tho Bahrulia elin,
There is no doubt that, if those papers ave properly admissible
in ovidence as proof of the custom, Raghnbans, the daughter,
would be excluded by the oustom statod in them. These
wagib-ul-araiz, ov villago-papers, ave regerdod as of great im-
portance by tho Govormment. 'Thoy wero directod to be made
hy Reg VII of 1822, and it may boe as woll to rend the
language of it before adverting to the objections which have
been taken to the roccption of tho papors in the present suit,
The 9th section is: “If shall be the duty of Collectors, and
other offjcers oxorcising the powers of Colleetors, on the occasion
of making or revising settlements of the land-vevenue, te unite,
with the adjustmont of the assessmont and the investigation
of the extent and produco of tho lands, the ohject of ascortaint
ing and recording the fullesh possiblo information in regard te
Janded tonures, the rights, interasts, and privileges of the various’
olasses of tho agriculbural commnunity. Fov this purpose their
proceedings shall emnbrace the formation of as aceurate a record
as possible of all local wsages conncoted with lauded tenu.v.l‘ﬁr‘i:=
as full as practicablo, a specitication of al} persons enjoying the
possession and praperty of the woil, ov vested with any herite.
blo or transferabla interest in tho land;” and other purposes ave
referred to in this section. Thou in the latter part of it there
acenrs this passage: “ The information colleotod on the above
points shall bo 5o arranged nnd yecoided s to adwit of imies
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diate reference hereafter by the Courts of Judifature” It iz 1879
stated by the Judicial Commissioner that officef in administer- L“mt-\; Kuan
ing the Provinces of Oudh were directed to be guided by the 1\3:;;’3!-
spirit of this, amongst other Regulations. P‘Gm\'“
‘The papers which are objected to were ¢ffered in evidence = Kuaw
and received by the Courts under the 35th section of the Indian Dhﬁ'ww
Evidence Act, 1872, The section is this: “An ontry inany S™
public or other official book, register, or record, sta'.bing a fact
in issue or rclevant fact, and made by a public servant in tlie
discharge of his official Juty, or by any other person in per-
formance of a duty specially enjoined by the law of the country
in which such book, register, or record is kept, is itself a
relevant fact.”
The manuer in which these village-papers were made up
with respect to the custom, appears to be, that the officer
vecorded the statemients of persons who wereé connected with
the villages in the pargana in which this taluq is situate. Some
of the persons whose statements were taken were the pro-
puietors of villages in the talug; others appear to be the
proprietors of villages not in the talng, but in the pargana.
The record contains translations of the wajib-ul-arz, but not
of the whole contents of the papers, Extracts from them only
ave printed, and these extracts show*that the persons giving
the information, made statements, whicl are contained in para-
graph 4, declaring the existénce of the custom in question.
These documents are entered of record in the office, and they
must be taken upon the evidence to have been regularly entered
and kept there as authentic wajib-ul-arz papers, The objec-
tions which weve taken to their reception arve stated in the
judgment of the Judicial Commissioner, and are these : * Excep-
tion was taken to these documents on the part of the daughter
on the ground that they were not prepared or aftested by
the Sattlement Officer jn person as required by Reg. VII of
1822, and that they relate -to mabters which the Settlemoft
‘Officer had no jurisdiction to include in them,” " Those are the
only objections which are stated by the Judicial Commissioner
to have been made. A further objection which, was relied on
by Mr. Cowie appears also to have been taken by the daughter
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1870 in the course + the proceedings, vis., that she was not hound by

Lixeas Kvan the statementstin quostion, inssmueh as she was no party to-
Ve

Manran, the making up of tho wajib-ul-urz,  Deforo dealing with these

Sinau,
= ohjections, it will bo convenient to rofer to what the Commis.

RAOSAtE. sioner says of thg ducuments. o says: “These arc official
Manear,  Tecords of acinitted customs &l proporly attested”” It mmnst
Swai. yhorvefore be taken that thoy. aro official rocords kept in the

archives of the office, andl that they save authentieated by the
signatures of the officors who made them, that being what their
Lordships understand from the statement of the Commissioner,
that they are all proporly attestoed,

The first objection, and the ono most relind upon, is, that these
papers were nob prepared or attosteid hy the Sottlement Officer in
porson. 'Wo have no proeise information of tho manner in which
the Regulations were divected to Lo of furco in Oudh, bub the
Judicial Commissionor, as alveady montioned, says: « Oficers in
administering tho Provinco wore diracted to Lo guided by the
spirit of this amongst other Roegnlations, bub thoy wero not tied
down to its exact toxt.” If is plain that thoy could not be so fied
down, because the Regnlation in question volers to Clollectors, and
there are no Collectors in the Province of Oudh. Therefors, in
applying this Regulation in its spirit, wo must substibuto for Oole
lectors and thair subordifintes the persons who were performing
the duties which would have fallon upon Collectors in the parts
of India to which the Regulation originally applied. These
would be the Bettlement Oficors, or thoso subordinato to the
Settlement Offioors, who wove cmployed in making or rovising
the sottlements, Tho words of the Regulation are :— It shall
be the daty of Collectors and other officers exercising the powars
of Qollectors, on the occusion of making or revising sottlemonts
of the land-revoune,” to make up tho papers. When docuinents
are found to be vecorded as being properly made up, and when
they are found to be actod upou as authpntic records, the ruls:of
18w is to presume that everything had beon vightly done in theit
preparation, unless the contrary appears. Upon this objection
the Judiciel Commissioner makos the - following observation:
#The mers fact then that the settlement-records of this Provinge

wore propared and attested by officors subordinate to 'the Setble!
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ment Officer, and not by the Settlement Officer indlerson, cannot 1879
be accepted as in any way invalidating the recojfls themselves.” Laxnas Ruau
He was of opinion that the officers who obtainéd this informa~ lgﬁgtn
tion, and who attested the record of what they had obtained, R.;GE; .
were officers subordinate to the Settlement , Officer, and this  Kuvar
being so, their Lordships think <¢hat the Judicial Commissioner Manran
was right in holding that the waji)-ul-araiz were prepared by the Suet.
proper officers, and thab this first objection ought not"te prevail,

If then these documents wera made.by proper officers, is there
any valid objection to receiving in evidence the information
which they record ? The objection taken and referred to by the
Judicial Commissioner does not very precisely hit the point
which has been argued at the bar. He says: “The objection was
that they “~that is, the administration-papecs—relate to mat-
ters which the Settlement Officer had no jurisdiction to include
in them.” That objection seems to their Lordships to be
unfounded. The officers who were to make the inquiries wers
dirocted to ascertain and record *the fullest possible information
in regard to landed tenures, the rights, interests, and privileges
of the variousc lasses of the agricultural community. For this pur-
pose their proceedings shall embrace the formation of as accurate
a record as possible, of all local usages connected with landed
tenures.” This custom of the Bahrulia clan relating to the mode of
inheritance in the clan seems clearly to be a usage of the kind
which the Ragulation requires the officer to ascertain and record.

The objection which has been argued is, that the papers, upon
the face of them, do not show that the officers had passed any
judgment upon the information they received, and contain no
record of their opinions and findings upon them, Itis true that
no express stabement of the opinion or finding of the officers
appears upon the papers, but their Lordships think that the fact
that the officers recorded these statements, and attested them by
their signature, amounts to an acknowledgment by them that,
the information they contained was worthy of credit, and gave
o true description of the custoa. Suppose the papers had had
a heading such as the following: “The usages of the Bahrulia
clan appear in the information recorded below.” This would
undoubtedly be an expression by the officer of his opinion that
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1879 the statomency contnined a correet deseription of tho ensiom,
Lrxnas Kuan Thon, when we find that tho statements are vecorded and anthen-
Manpal ticated in tho manuer that has been mentioned, and placed in
ki the Governmont records, ought it not to be implied that the
‘“‘iél?f(‘.‘?““ officer has in offect aflivmed that the information embodied in:
Manear,  the recorded statomeuts was ivue, and deseribod an oxishlng'
Bwat:  onstom? Thoir Lovdships think that such au implication may
in this caso bo properly made,

The Indian Bvidence Act has repoealed all rules of ovidence
not contained in any Statute or Rogulations, and the plaintif
must therclore show thab these papors are adinissible undor soma
provision of tho Indian LEvidence Act. That relied on is the
85th section, which has boen slready rond. Ib is necessary to
look at the precise terms of thiy soction; and for the prosent
purpose it may be road: “ An entry in any oflicial record stating
n fact in issue or relevant fact and mado by a public servant n
the discharge of his official dutios ig itsell & volovant fact”
Thers can bo no doubt that the entries in question, supposing
them to bear the construction already given to them, state s
relevant fact, if not the vory fact, in issue, iz, tho usage of the
Buhrulia clan.  If so, then, tho enbry having stabod thab relevant
fact, the entry itself beecomes by foree of the section a rvelevant
fact; that is to say, it may bo given in ovidenco ag 4 rolevant
Tact, beeause, being made by a public officur, it contaius an entry
of o fact which is relovant.

* Thero is another ground wpon which it iy said that these
entries would be admissible. Supposing thab thoso papers were
nob to be treated as records thomwelves describing the custom,
but as recording only tho opinions of persons likely to know it,
tho 48th section wonld appear in that view of tho entries to
make them admissible. The 48th section is,~* When, the Court
hag to form an opinion as to the existenco of any general custom
or right, the opinions, as to tho existence of such custom or right,
of persons who wonkd be likely to know of its existence, if it
existed, aro rolevant” Then, .if opinions of this nabure were
rolevant, tho entry of such opinions in an official record is itsell
o relevant fact, which makes the entry admissible,. There may
be doubt whether, what for the present purpose are:assumed tc
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be opiuions, would fall under the 48th clausdl or' the 49th,
which is as follows, and refers to family ughges;
the Court has to form an upuuon ag to the usages and
tevets of any body of men or fmmly, the opinions of persons
having special means of knowledge therein are relevant facts.”
It is enough for their Lordships, without giving an opinion
on this last ground, to rest their decision ag to the admis-
sibility of the entries on the first ground. Placing the ad-
missibility of the papers on this ground, the Evilence Act
does-not appear to have #ltered the law with regard to papers
of this description, for it had been decided by the High Court
‘of North-Western Proviuces that wajib-ul-araiz papers, being
a record of rights made by a public servant, were admissible in

evidence and entitled to weight in proof of village-customs.

That case is found in the second Volume of the N. W. P.
High Court Reports, p. 394.

On the part of the daughter it was objected that, being no
party to the making up of the papers, she was not bound by the
statements in them. She is, no doubt, not bound in the sense.of
being- concluded by them. ‘They do not in any way estop her
from asserting her right or disputing the custom which is stated
in them. They are only received as evidence, and are open fo.
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be answered, and the sfatements in them may be rebutted. No .

-evidence however was given on the part of- either of these
defendants to show that the custom did -not exist, and their
Lordships cannot but observe that, if ‘the onstom* did" not
-exist, nothing could have been essier than to obtsin proof
of descents and succession to property which would negative
it. It appears.that there ure numerous villages in this taluq,
and morq. in the pargans; the Bahrulia clan-is a large dne,
and, if the custom did not exist, the defendants must havé
had means, to be obtained without difficulty, of disproving
it

Their Lordships, therefore, think that these administration-
papers-were properly admitted in evidence; that the objections
made to their reception have failed ; and that being 50, it is not
dispitad that they contain full proof of ‘this custom,

Their Lordships are.of opinion that the judgments of tha
100
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1879 Court below are right, and they will humbly advise Her Majesty

Lexras Kuar to affirm them, and to dismiss the appeal with costs.
C P
Manparn

Appeal dismissed.

Sixen. .
I Agent for the Appellants: Mr. 7% L. Wilson.

*Koan © Agents for the Respondents : Messrs. Wathins and Lattey.
MA:’;PAL -
SiveH. .

APPELLATE CIVIL.

Before Mr. Justice Jackson and Mr. Justice Tottenham.
1880 In tHE MaTTER oF MONOHUR MOOKERJEE (PeTITIONER).*

May 7.

Ezecutor by Implication— Probate— Reference—High Court a Court of Con-
current Jurisdiction— Indian Succession Act (X of 1865), ss. 182, 264—
Code of Civil Procedure (Act X of 1827, s. 617.

Where A, under the terms of a will, although not expressly appointed an

executor, was directed to receive and pay the testator’s debts, and to get in
and distripute his personal estate,—

Held, that A must be taken to have been appointed under the will an
executor by implication.

In the goods of Baylis (1) followed.

The order made by a District Judge on an application for probate not
being a final order, cannot be referred for the opinion of the High Court
under s. 617 of the Code of Civil Procedure. But the Court will, under cer-
tain circumstances, entertain such an application, as a Court of concurrent
Jurisdiction, under s. 264 of the Indian Succession Act.

AN application was made in this case by one Monohur Moo-
kerjee for probate of the will of his father Rajkissen Mookerjee,
deceased. The petitioner contended he was entitled to such
probate under the terms of the will, which appointed him an ex.
ecutor by implication under s. 182 of the Indian Succession Act.
The 4th, 5th, and 8th paragraphs of the will were as follows : —

“ That whatever amount shall remain due to me under the
terms of the deed of gift from my eldest discarded son Hurry
Hari Mookerjee, on account of family expenses, religious
expenses, and building expenses, or wRatever amount that shall

* Reference No. 8 of 1880 by J. P. Grant, Esq., the District Judge of
Hooghly, under s, 617 of the Civil Procedure Code ; referred on the 16th
April 1880.

Note.~The Sections quoted from the Indian Succession Act will be found
in the Hindu Wills Act (XXI of 1870), ss. 182, 264,

() L.R, 1 P. & M, 21,



