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the meaning of the rules in the Indian Suecossion Aet, beonnss
from his evidenco one can draw no conclusion a8 to the opder
in which the signatures wore affixed to tho will. e werely
snys, “Soonder Jana signed it, T attested it. I puta mark
as my signature.”

The appeal is allowed, aml” the order of the lower Coprt
reversed.

Appenl allmved,

Befare v, Justice Jackson aned My, Justice Loilenhem,

THE SECRETARY OF STATHE (Dwrenpanr) o PORAN SINGH.
(Prarwrier)

Ghatwali Tenure — Misconduct of Ghabwal — Fopfeiture of Teuurs ox
divmissul,

The dismissal of a ghatwal will envry with it the fovfuithee of his tenure,

Iy this enso the plaintiff, o givdar ghatwal in the district of.
Bankura, was, owing to misconduct, dismissed on the 22ud
February 1873.  Thiy dismissal was conflrmed by the Magis.
trate, and flually upheld by the Commissioner on appenl. The
plaintiff wus deprived ut the lands whiclt he had held as such
sirdar ghatwal, and thewe lands, on his dismissal, were handed
over to his successor.  The present suit was thereupon instituted
by the plaintiff in the Court of the District Judge of DBankura
(making the Sccrotary of State und the ghatwa appointed to
succeod the plaiutiff, co-defendants) to recover the lands thus
taken from him, Iu bis plaint the plaintiff elaimed to hold the
lands in suit by virtue of an sucleut hereditary tevwrs held on
payment of a certain punchakit rvent to the zemindar, snd
further contended that such fands were held by him irvespective
of any sorvice imposed upon him in his oharacter of sivday

* Regulor Appeal, No. 215 of 1876, fiom’'s deeision passed by the Officinte
ing Judge of West Burdwan, nted the 17th April 1876,

f Qesses imposed in somo  of the  the term appenes b denoto lands ovighs:
Tieugal districts, formerly, in addition  nally reut-foee, hut subject to & giginfl
‘to the revenuo aud other vegular fme  quit-ront, — Wilson's Glossary of:
posts. . . . . . . Insomeplaces Jadien Terms.
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ghatwal. The defendants denied that the plaintiff possessed 1878
any hereditary right to these lands; they contended that his SWR“T;“Y oF
interest therein existed only by virtue of his service as a
ghatwal; that hie held such situation not by any hereditary
right, but throngh his appointment by the Magistrate ; that his
dismissal necessarily carried with it the forfeiture of the service-
tenure; and that the Civil Court had, thersfore, no jurisdiction
to entertain this suit. It was further contended that the
plaintiff had wrougly included in lvis suit not only the lands
formerly held by himself, but likewise lauds held by a number
of other ghatwals subordinate to him or paying a quit-rent
through him.

The Court of first instance, with one exception, decided all
the issues in the suit substantially in favour of the plaintiff,
the only finding against the plaintiff was on the seventh issue,
which raised the point, whether a Government officer could
dismisy a ghatwal from his situation and eviet him from the
lands for miscondnet. Although the Court decided this jssue
in favour of the contention of the first defendant, yot, in the
enumeration of the daties the plaintiff as ghatwal was bound
to perform, and the ovders he could legally refuse to obey, the
Court so qualified the force of the decision on this point, that
the plaiutiff was in no wey prejudiced Ity the decision arrived
at on this issue. The plaintiff obtained n decres for possession
of the lands in sait to be held by him in ghatwali estate, but the
plaintiff was prohibited from performing any of the duties of
ghatwali tenure until called upon to do so by the Magistrate.
The first defendant appealed to the High Court.

Pon.m Sman,

Buboo dunoda Persuud Bannerjee for the appellant.

Baboo Sreenath Dass and Baboo Bhowany Chura Dutt for
the respondent.

The judgment of the Court (JAcksoN and TorrENEAM, JJ.)
was delivered by
JAOKBON, J. (who, after stating the facts of the oase,

ploceeded as follows) ;—The only substantial point for de-
cizion in this case seems to be, whether the plu.mtlﬁ', as sirdar
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ghatwal, is lisble to bo gjected from tho ghatwali tenure

iuo 5;‘;““‘- or by the Magistrate, on being difmissed from the post of ghutwa,

I’cm.\u Smun.

for tho authority of the Magistrate to dismiss I8 not @i
rectly vaised in the plaint, while his authority to allow the
plaintift’ to perform the dutioy of ghatwal or to prohibit him
i divectly veserved to the Magistrate by the Judees deoree,

In rvegard to the point hofove us, it is to be obsorved that the
plaintiff alleges himself to be an ircomoveable tenant ab o quit
rent, with the option of parforming cortain servioes it requived
to perform them, but apparantly nok linble {0 any forfeiture
for rofusal, His theory secms. te he, thal the serviee 3a an
appendage to his tenure, and vot thut the tenure is conditional
on the performance of the sorvice. Tho plaintifl has no title-
deeds whatever, or any docamentary ovidence of any desorip-
tion, to show that he has any title independent of service ns
ghatwal to hold the lands in suit 3 and the very name- © ghate
wali’ indicates that the tenure iy held by virtue of the office
of ghatwal.

It is admitted, indeed, that, in this instanee, the ghatwal has
to pay a quiterent £o tho zemindar in addition to veundering
service as ghatwal, hut the lowness of the vent was fixed with
refercnce to their service, and thorefors the puyment of some
rent does nob alter tho character of the tennve, The oral
evidonce adducad by the plaintiff proves that the tenure hes
been in his fumily for at least three genorations, but it does
not prove any right apart fram the ghatwali service, and the
oral evidence on both sides distinetly shows that uo ghatwal
suceceds simply by right of inheritance to the offico of ghatwal,
but invariably the now ghatwal is appointed by the Magistrate.
As n goneral rule, the Inte incwmbent’s heir if fit is appointed;
but, ag found by the lower Court, the Magistrate has the power
of weto in respect of any candidate, and there has been w0
attempt to show that wi any time has the ghatwali land beei
held hy one person by right of inheritance, and the office o
ghatwal by a different person by appointment or otheiwisé
In fact there is nothing to show, and no renson to believe, the
the enjoyment of the land can be had without what the Judg
terog the reddenduwm.  In fact they are ingopurables
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And with reference to the theory that the service is merely 1878
an appendage to the tenure, we have in thls case the best ""“'5"':‘[';‘ o
possible evidence, becaunse it is from the plmutxﬂ' himself, that
possession of the land follows the appointment of the ghatwal,
and does not vest in him beforehand. Having been cited as a
witness by defendant, he statés in his deposition that, after
being appointed sirdar ghatwal, he was obliged to petition the
Magistrate for assistance in getting possession of ‘the servies
lands. And asto the abedars he says, that they used to receive
possession of lands aftqr their appointments: and in regard
to the lands held by the fabedars, which seem to be included
in this suit, and in the lower Court’s decres, he distinctly admits
that he devives no profit from them, but that he is simply the
chanuel through which their quit-reut is paid to the zemindar.

The petition by which plaintiff applies to be put in posses-
sion after his appointment, was filed by the defendant. In this

" he recited that the lands were public lands. This evidence
of itself seems to settle the guestion as to whether the posses-
sion of the lands wnas a vight distinet and sepnrate from the
gervice as glmﬁva.l, and to settle it in the megative.

* It follows, and it has in fact been so found by the lower
Court, that the dismissal of a gh-n.twa.l will earry with it the
forfeiture of his tenure.

There is also abundant evidence on both sides to show that
the appointment .of ghatwals, which must carry with it the
placing them in possession of the ghatwali lands, is, and has
long been, in the hands of the Magistrate. Anthority for this
is found in a latter, of which a copy has been produnsed, dated
5th July 1806, from the Seoretary to Goverument to the
Mugistrate of the Jungle Mehals,

The lower Court has found that the Magistrate mny, for
sufficient cause, dismiss a ghatwal. It is not necessary in this
appenl to go into that question, still less is it the duty of the
Court to lay down what mny be required and what may not
be required of the ghatwals, It is enough to mote here that
the plaintiff, in his own deposition, in enumerating the duties
of gliatwal, meutions most of those in respect of which
neglact and insubordination have been imputed. to him. He

Porax Smatx.
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admits many duties of whiol the lower Court lhas taken upon

Swouw’l"\'lwov itself to relieve him for the fubure; and it seems reasonably
Tt

S

'Y
Pouan Sexau,

thet duties of a kindred nature to those which are now obsolety
should be performed in lien of them, since the ghatwals stil]
enjoy their old advantages of land tenures, which have becoms
much more valuable than they were when fivst fixed.

On the whole we entertain no doubt that the plaintiff hasno
right to be‘reinstated in the ghatwali land unless the executive
authorities will condone his conduot and restore him to his
situation, 'We think that, under all the cireumstances, looking
to the long continuance of the ghatwaliship in the plaintiffs
family, to the increase of duty, and the more disagreeable nature
of that duty lately required of tho ghatwals, and to the punigh.
ment the plaintiff has undergone, it would be consistent with
the dignity and character of the Government to reinstate him
on the occurrence of an opportunity or to allow some member
of his family to be appointed in his plance. But this is wholly
a matter for the consideration of Governmont, We must set
ngide the judgment and decree of the District Judge, and
order the suit to be dismissed with costs of hoth Courts.

Appeal ullowed,

)
PRIVY COUNCIL.
LEKRAJ KUAR (Drresnant) v, MAIIPAL SINGH (Pramwriey)
AND
RAGHUBANS KUAR (Dsrespant) v MAIIPAL SINGH (Prainrire)

[On sppenl from the Court of the Commissionor of Lucknow and the Courh,
of the Judicial Commissioner of Qudh,]

Proof of Custom— Indian Byidence Act (I of 1872), ss. 35 and 48—lteg,
VII of 1822— Admissibility of village Wyfib-ul-arz,

Held, on the question whether there did or did yot oxist o custom in the:
Balrulin clan in Qudh excluding danghters feom inheriting, that tho wajib-ul-
arz of a wonza in the talugn, stating the custom of the Buhrolin clan as fo
inheritance, liud been propoerly received in evidence nunder s, 35 of the Indimn

* Present: —~Bin J. W, Convink, S1n B. Pracock, Sis M, B, Surrk; ﬂ,“.d"
Sm R, P. Cornin. )



