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APPELLATE CIVIL.

B^ore Mr. Jusiioe JacTison and Mr. Justice Tottenham.

1880' irOFEUDOSS K O Y .a n d  otiibrs (Pr.AiSTipps) ». MODHU SOONDAHI 
JBUItMONIA AND'AKOTIIEB .CDlJPIINDANTa).*

Hindu WidotvSurrender o f  Life-Jlslale~Heirs in Reversion.

The surrender of her estnte by a Hiiulii widow, or motljer, to persons wlio 
at tUat timo are unqueBtionnbly the lieirs hy iliiulu law of the person from 
whom she has inherited it, vests in those pcrdouB the inhoritanco which they 
would take if she at tliat time were to die.

Shama Somdaree v. Surut Chunder Dutt (I) ami Ounga Pershad Kw v. 
Shumlihoo Nath Burmon (2) followed.

T h is  was a suit for the recovery of posaesaioii of laiicl. The 
plaintiffs claimed as the next reversionary heirs of one Mul 
Chaud Maliata, and stated that their catxsc of action arose on 
the 29th of April 1876, upon the death of one Lukhmirnoui, 
the mother of Mul Cliand Mahata. It appeared that tlio land 
in suit had been the property of one Jugomoliun Mahata, a 
comtnon anoBBtor of the parties. Jugomohun died on the 26th 
November 1841, leaving him surviving two wiflows, Lukhmi- 
moni and Kliudumiuom. Lukhmiinoui haxi one son, Mul 
Chand, who died in 1847, and two daughter’s boijs, Noferdoss 
and Surjo Naraiu, the pUiinliffs in the present suit, Khudum- 
moni had two sons, Dwarka Nath, wlio died on the 7tli Septem­
ber 1863, and liedar Nath, who died ou the IStli of August
1871. After the death of Mul Chand disputes occurred be­
tween Lukhmimoni and the sons of Klniduinmoni, respecting the 
division of Jugomoluiu’s estate; and on the 13tl» of August 
18S8, she executed a deed, whicli recited tlmt, being unable to 
manage her property, she, in full possession of her senses, relin- 
quislied all her rights in tJie properties, which were in her pos* 
session, to Dwarka Nath and Kedar Nath. The deed also recited

* Appeal from Original Decree, No, 112 of 1878) against thedeoreeof 
Bttboo Monee Lai OUntterjee, Snbordmnta Judge of Moorahcdabttd, dated the 
31st December 1877.
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that the two latter had given to Lukhmimoui for her maiuteu- ^̂ 80

ance two-thirds of a mehal, called Belhati, which at that time 
■waa in their possession. It was to have this act declared a 
nullity as against the plaintiffs that the present suit was 
brought. The plaintiffs also claimed the ousiiody of an idol, and 
of the ornaments belonging thereto. It waa proved in evidence 
that Lukhmimoui had never sought to impugn the surrender 
in her lifetime, but had recognized its validity on various occa­
sions. The lower Court dismissed the suit with costs. The 
plaintiffs appealed to the High Court.

Mr. 3. D. Bell, Baboo Mohesh Chunder Chowdhry, Baboo 
Mohiny Mokun Roy, and Baboo Gurudas Banerjee for the 
appellants.

Mr. J. D. Bell.—The main questions on this appeal are
(i) did Lukhmimoni relinquish her rights, and (ii), if so, is that 
sufficient to defeat the plaintiffs’ rights. The evidence at most 
shows that all the widow wanted to do was to leave the manage­
ment of the property in the hands of Dwarka N"ath and Kedar 
Nath, not to surrender her life-estate. The evidence is iusufiS- 
cient to show that the widow intended to change the line of 
succession. The defendants must shjw that this lady being a 
furdanasheen had independent advice when she signed the deed :
Tacoordin Teioarry v. Naioah Syed Ali Hossein Khan (1). 
[J a c k so n , J .—Does the question of purdanasheen arise hero ?
Tliia is not a case of enforcing her acts against herself. She 
acquiesced in this deed for the eighteen years she afterwards 
lived.] Even, Bupposiug the widow intended to change the 
course of succession, she could not do it. Under Hindu law, 
succession only takes place on tlie demise or retirement from the 
world of the former owner: Dayabhaga, Cl>, I, paras. 4, 5. So, 
here, Dwarka Kath or Kedar Nath could not succeed as heirs on 
the execution of thedeSd, as the succession would only open out 
on the death or retirement of the widow, and at that time the 
plaintiffs were the nearest heirs, Tlie widow cannot alienate 
BO as to aSect tlie estate after her deatii (unless in cases of neces-
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1880 sity) -without tlie consent, of nil tlie heirs in veversiorii Tho

V.
M oD ItU

SOONDAUI
liU tU IO K IA .

NofmnosB cotiseiit of the nearest heirs ia not sufficient: Amcana Khatoon v.
Radhabinoda Misser (I), Mtessamut Undfiav. Mumtamut Kour{'̂ ), 
Rvjoneeliant Mitter v, Premchancl 73one (3);  Mayne’s Hindu 
Ln-w, see. 547. [.Xaokson, ,T.—A surronder by a widow to 
those -who uro entitled is looked njion in the Hindu law as 
nieriforiouB. Here, by the act of the -widow, tho then iramedi- 
ute Ijeii'sliip of Dwarlca Ntitli and Kcdar Nath took clfect. It is 
not a question of alienation, but a question of ainTeiider—a 
question of restoring the property to its natural ohannej,] 
The other side will rely on Sreemntty Jnrhmoney Dahee y. 
Snrodapcrsad Mookerjec{is), Shnma Soo}i.duree v. Surut Chutider 
DiM (6), Lalla Ktmdce Lai v. Lnlla Kallu Pcmhnd (6), 
Giinga PersJiad Kur y. SMmbhno Nalh Hurmon (7), Raj~ 
bollobh Sen v. Otne.sk Chmdro Jtooj (8). Tho roiison of tlie 
decision in Boulnois is, that the ]ilaiutiil:‘ claimed through the 
surrenderee ; the marginal note ia too broad. Tlvat case does 
not decide that ail the Iieirs must not join. Tho contrary has 
been lately held by Morris and PriHsep, JJ,, in Special Appeal 
No. 1197 of 1878. [Jaokson, J.—That is a very dilTerent 
case, and comes within thn principle of tho note referred to by 
Sir James Coivilo in the case in Boulnois.] In Lalla Eundee
I,al V. Lalla Kallu Pershatl (6), it was merely decided tlmt 
where there are throe heirs, and they accoptod tho Burrendw, 
no one of them can upset the arrnn^cment, because another 
has died before the -widow. Tho (snso in Gun//a Pershad Kur v, 
Slmmlhoo Naih Burmon (7) is certainly against the view I 
contend for. [Baboo Unnodn Persod Bnnerjee.—lilXxoX decision 
has been affirmed on appeal,] As regards Belhati, that clearly 
dops not pass to the defendants. T!io widow only surrendered 
the property of which she was then in possession, but at that 
time Dwarka Nath and Kadar Nat)i were in possession of 
Beihftti. We are also entitled to worship) the idol and to the’ 
custody of the consecrated articles.

(1) a 1). A., p. fiflC. (4) Bou)«oi«, 120,
(2) W. K„ 18G4, p. U8. (f.) 8 W . K „ fiOO,
(.S) Mniwhftll, ‘U l ! on nppeni, L. K., (fl) 2-i W . R ., :W7,
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Baboo TJnnoda Persad Banerjee, Baboo Sreemth Doss, mo
Baboo Rash Beliary Ghose, and Baboo Bungsheedhw Sen for Uop̂ Rnoss
the tespondeiits.

SOONDARI
The judgment of the Court ( J ackson  and T o t t e n h a m , B u b m o s i * .  

JJ.) was delivered by

J a c k so n , J .—Tliere are two principal questioijs raised on 
the appeal of the plaintiffs in the present snit. One of tliem 
relates to au issue of fact; the otUer to a question of law.
The plaintiffs contend titat the Court below has come to an
erroneous conclusion as to the circumstances under which a
deed called a willnama, which was afterwai'ds in substanco 
affirmed by a document called au ikravnama, was executed by 
Luldimiraoni Dossee, the widow of Jugonaoliun, who as mother 
inherited from her infant son Mul Ohand. (His Lordship then 
considered the evidence as to the execution of these documents, 
avS continned).

The next question is as to the effect of the willnama and 
its validity. On that part of the case, I think it sufficient for 
us to refer to decided cases in our own Court in which this 
•very point has been raised. These eases appear to me to be 
absolutely deciding the question so far as we are concerned.
One is the case of Shama Soonduree v. Stirfit Chunder 
Datt (I), in which the judgment was delivered by myself, "but 
in which I had the assistance and concurrence of my lamented 
colleague, Mr. Justice Dwarka Nath Mitter. In a case turning 
upon a most important point of Hindu law, I need hardly say 
that it is the assent of Mr. Justice Dwarka Nath Mitter which 
gives its cliief value to that judgment. Then, in addition, we 
have a quite reoent case— Gunga Pershad Kur v. Shumbhoo 
Nath Surmon(2) decided by Mr. Justice B.omesh Chunder 
Mitter. In both these cases it is held, that a surrender by a 
Hindu widow or mothev (for the two cases I thiiik are not dis­
tinguishable) to persons who at that time are unqaestionftbly 
the heirs by Hindu Ifiw of the person from whom she has 
inherited, vests in those persons the inheritance which they
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1880 would take if slie at that time wevo to die. Tliig is a conclusion 
wliioh, to my mind, is so clesirublo, and it seema to me so con-

Moimi; goiieral pririoijilos of tlie Hindu law, atid with
SuoKDAut the state of Hindu society, tluit I  slioiild not he iiioUuecl to

c o m e  to any other.coiiclueioii «nIoss necessity for it were very
strongly made out. That being so, I think the decision of the 
Court below upon tliia main part of tlio caso was (jnite correct, 
and tiiat the appeal of the plaintiffs on tliia point should be 
(lisinissed.

Ajipaal dismissed.
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Before Mr. Justice Morris and Mr. Justice Prinsep.

1880 BEBECHUNDER. M AN IK YA (DEniiiiB-iinrii>Kn) v. M AYM ANA
Fahj, 27. BIBEB ahd o t u e b s  (J o i)Q H H N T -D B n T i)a g ).*

Transfer o f Decree—Jurkdintwn o f  Court exnculing such Decree— Code of
Civil Proeednre {Act X  q / 1877), «. 230—13eng. Aol V IH  o f  18G9, e, 6ff.

Where a Court in one iJistriot trimnfava a <Ii!crco for excoKCiou (lo a Conrt 
Bituftto in tinotUov Uistviot,, it ia beyoml the jnvisilitition of tho Oinirfc execiiliing 
the tleeree to question the <!oi'i’Outin!HH or i)ropi'ioty of the order under which 
the dcoi'ee wna sent to suoli Court for axouiitiuii,

Where, in tlie opinion of the Court, sulTioient uiuiRo hns 1)Con Hliewn against 
the execution of a dccreo transferred for exeeution, th(s (Jonrfc executing the 
deci'CQ should follow tlie procoduro pi'BSCvlbed b y  b , 230 of the Code of Civil 
Procedure.

The j4dvocate-General{tliQ Hon. G. C. for tlie appoUaut.

The responcleut wna not represented.

I ’hio facts of this case sufficiently apj)ear from the judgment of 
tlid Court (Moiittis Jiud Piujrsisi', JJ.), whieli was delivered by

Mobkis, »T.—In this case the decree was transferred for 
execution from the Court of the Munsif of Biimroygram, 
Zilla Tippera, to the Court of the Munsif of Bcgumguiige 
in Zilhi Noakhiilly. The decree-holder applied to the Mun-

* Appesil from Onler, No. 943 of 1875), iigninst the ordur of J. K. Hallet 
ISaq., Judge of Noiikhnlly, dnted t)ie JOlh September J870, reversing ml 
order of Baboo Afckoy Coomjir Bose, Munsif o f Dugnmgunge, ilfited tito Sib 
Ju)y 1870.


