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his property, or in lien of appointing a receiver discharging
the insolvent. This view is supported by the terms of s. 354,
which says— that every order under s. 351 shall bo pub-

Hanocoomar “ lished in the local Official Gazette, and shall operate. to
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“ yest in the Recciver all the insolvent’s property (excopt the
« partienlars specified in the .first proviso to s. 266), whe-
¢ ther set forth in his application or not.” TFrom the words it
is clear that it was never intended that every order disallowing
an application to be considered an insolvent should bo published
in the Gazette.

The appesl allowed under s. 588, cl. 17, so far as an order
under s 351 is concerned, appears to bho on behalf of the
judgment-creditor only. The amending Code, like the former
Act VIII of 1859, allows no appeal to the judgment-debtor
whose application to be considered an insolvent and to be
discharged as such is disallowed.

The appeal is dismissed with costs,

Appeal dismissed.

Before Sir Rickard GQarth, Kt., Chicf Justice, and Mr. Justice Mitter,

SULUT SINGIL anp otneps (Dresspanrs) », IMRIT TREWARL ano
ormriivs (Pramvrires).®

Joint Liability— Contribulion—Joint Tort feasors.

The question ag to whether as betweaen persons agninst whom a joint decree
has been passed thero is any right of contribution at all, depends upon the
question whether tho defendnnts in the former suit were wrong-doers in the
sense that they knew, or ought to have known, that they wore doing an illegal
or wrongful act. In that oase no suit for contribution will lie, If the defend-
ants in the former suit were not gunilty of wrong in that senso, but acted
under 4 bond fide claim of right, and had venson to suppose that they had a
right to do what they did, then they may have o right of eontribution inter
se; and in such ease tho Court should enquire wlint sharo they each took in

* Appenl from Appellate Decree, No, 2438 of 1878, against tho decree of
Babeo Roy Matadin Bahadur, Subordinate Judge of Giya, dated tho 31s6
Aungust 1878, uflivming the deores of Baboo Sheo Barun Lal, First Sudder
Munsif of that district, dated the 22nd Mareh-1878,
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the transaotion; because, according to ‘oirdumstuncea, one or more of thom 1880
might be excused altogether, or in part, from eontributing, as for instance, one Syeu J bmaﬂ
of them might have acted as aservant, and by the commn.nd of the othevs; Inmnr
or the others might have been the anly persons benefited by the wrangful Tewanz
act; in which ense thoss who were benefited, or who ordered the servant to
do the act, would not be entitled to contribution.

Section 22 of Act XV of 1877 does not apply to a cage in which the person

to whom » right of suit is assigned .after the institution of the suit, obtaing
eave to cn vy on the suit,

ONE Umnat Russul, in 1873, brought a suit against the
plaintiffs and defendantg in the present suit, and one Gopal
Tewari, to recover Rs. 610, the price of 122 palm trees, which
had been eut down by them; and on the 5th Maxrch 1873,
obtained a decree against them. The plaintiﬁ;s (in the present
case) and Gopal Tewari, appealed, but the decision of the
lower Court was upheld. - The plaintiffs in the present case and
Gopal Tewari therenpon paid to Umnat Russul, on the 17th July
1874, Rs. 200, and on the 15th December 1874, Rs. 677, the
two amounts being the sum due, together with all costs. The
present snit was brought on the 14th December 1877, by the
plaintiffs, ealling upon the defendants to contribute their quota
of the sum paid under the decree of the 5th March 1873. On
the 24th Decembar 1877, before summonses had been served,
but subsequent to the filing of the plaint, the plaintiffs assigned
their right of snit to Syed Mukrum Hossain and Suput Singh,
who, on the 5th January 1878, applied for leave to carry on
the suit; and on the 10th January 1878 obtained an order- of
Court making them plaintiffs in the suit. This order was then
served upon the defendants on the 22nd March. The names of
the origiual plaintiffs were ordered to be struck out.

The defendants contended that the suit was barred by limi-
tation, as the debt was paid by the plaintiffs.on the 17th July.
1874, and 15th December 1874, and the present suit was
instituted, as indicated by the date on the copy of the plaint
served on them, on the 10th J anuary 1878. They further con-
tended that the deoree of 1874 was for the price of palm trees
cut down, and that they had admitted in that suit that they had
cut down three trees only, and that they were ready and willing
still to pay the value of three trees, viz,, Rs. 15, and costs,
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130 The Munsif held that, under art. 99, sched. ii of Act XV of
b“"““vs'“““ 1877, the period of thres years ran from ihe date when the
gomar - entire debt was paid off by the plaintiffs,—viz., the 15th Decem~
ber 1874; and that as the suit was filed by the plaintiffs
on the 14ih December 1877, it was not barred; and that the
contention thnt the suit should have been held to have boen
brought on the 10th January 1878, the date on which the new
parties wete made plaintiffs, was untenable, inasmuch as s, 22 of
Act XV of 18¢7 should be read with 8. 32 of Aet X of 1877;
and the latter section did not apply to roproscutalives by pur-
chase. That as regards the other l)Oilrlf-, the decree against all
- the defendants passed in the original suit boing a joint one,
they were all jointly liable in equal shares, Ile, thevefors,
ordered all the defendants to contribute equally to the debt
pnid by their co~debtors, the plaintiffs.
The defendants appealed to the Subordinate Judgo of Gya,
who, however, affirmed the decree of the Munsif,
The defendants appealed to the High Court.

Mr. M, L. Sandel {or the appellants.—The last day the suit
could be brought was the 15th Decomber 1878. The lower Court
ordered the name of the original plaintiffs to be struck out on’
the 22nd March 18787 and has held that s 22 of Act XV of
1877 must be read with 8. 32 of the Code of Civil Procedure,
[Garrm, C.J.—The original plaintiffs, however, not having
had their names struck out in accordance with the order, could
sue in the capncity of trustees, as their suit was not barred.]
Payment of the debt-under the decree wus made on two ocens
sions; any claim under the first payment, which was made on
17th July 1874, is clearly barred undexr el. 99, sched. i of
Act XV of 1877, and they cannot ask for contribution as to
that. The second payment was made later and within three:
years from the time of instituting this suit; but whether the plain-
tiffs can call upon us to contribute, is doubtful. Where sovers
persons commit a wrong, and that wrong is capable of being
-estimated, one of such wrong-doers can only insist on contribu~
tion from the others according to the amount of wrong donae by
such others. I[ this suit for contribution is rightly brought,
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the rights of all the contributors must be tried and determined; __ 1880
see the cnses of Mohadeo Misser v. Lahoree Misser (1), Rash Sveur Stwau
Mungoree Chowdhrain v. Rada Soonduree Dossee (2), Sreeputty TIEI‘?'":‘?:'
Roy v. Loharam Roy (8), and Ganesh Singh v. Ram Raja (4).
[GarTH, C.J.~In Selwyn’s IVisi prius it is pointed out that

the right to contrikution only arises where the person suing is un-

aware that the act for which damage has been given was a wrongful
act—Merryweather v. Nizon (5) and Farebrother v. Ansley (6).

In Addison on Torts, 4th Ed., p. 1,000, it is laid down that

there is no contribution between joint wrong-doers, That being

80, we ought to know something further as to the former decree,

to enable us to determine the nature of the wrongful act com-

plained of, and as the record is silent as to this, we ought to

remand the case, to have the question tried iu what sense, and

under what circumstances, these persons are wrong-doers, |

Buboo Joy Gopal Ghose for the respondents took time to
congider certain terms of compromise offered by the appellants,

The judgment of the Court was delivered by

GarrH, C.J. (M1TTER, J., concurring).—The first point
raised by Mr. Sandel on.behalf of the appellants is, whethes
limitation does not apply to the whole of the plaintiffs’ claim.

It appears that the suit was brought on the 14th of Decem-
ber 1877 by Imrit Tewari, Kolessur Tewari, Harihur Tewari,
and Jhinga Tewari, who had paid the whole of the damages
decreed agninst them and other defendants in a former suit for
cutting down some trees growing upon land, of which they were
the tenants. '

After the plaint had been filed, aud before the summons tc
the defendants had been issued, the plaintiffs assigned thei
interest in the present.claim to certain other persons, namec
Syud Mukrum Hossain and Suput Singh; and it seems, tha
the summons to the defendants issued in the names of thos:

(1) 24 W. R, 260. (4) 3 B. L B,, P, C,, 44-45,
(2) 28 W. R., 268, (5) 28m.L. C, 646; 8. C., 8 T, B, 186,
(8) 7TW. R, 384. (6) 1 Campb., 842,

96
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1500 ‘persons (the ussignees), and not of the original plaiutifls in the
Svrur Swom guit, It also appears that, at the time when the assignees
‘ Immr  pames were first introduced into the proceedings, the claim

Tuwazr, would have been barred by limitation,

It has been held by both the lower Courts, that the suit is
not barred, because they consider that s, 22 of the Limitation
Act ought to be rend with 5. 32 of the Code of Civil Proce-
dure; and that, reading those sections together, this case does
not full within the meaning of 8. 22 of the Limitation Act,

1t has now been contended by Mr. S:mdel, that although the
original plaintiffs might have beon the proper persons to sue in
the first instance, and although they might have been the
trustees for the persons to whom they afterwards assigned the
claim, still, as the defendants were summoned to anawer the
suit of the assignees, limitaiion ought to ho reckoned us from
"the time when those persons were first made parties to the pro-
ceedings.

We think that this is not so; and that the case is one to
whioch 8. 32 of the Code of Civil Procedure is mnot properly
applicable.

In the first instance, the original plaintiffs wero the only
persons who could institute the suit; and when they afterwards
apsigned their interest; it was perhaps not necessary for the
persons to whom they assigned it to become parties at all ; but
if they did so, they would only continue the suit, not in substi-
tution, but in conjunction with, and as the representatives in
interest of, the original plaintiffs; and that it was merely a
mistake in form to have summoned the defondants at the suit
of the assignees. We think, therefore, that, under the circum-
atances, the suit is in time. .

Then another question of limitation has been raised, which
appears to us entitled to more weight; and that is, that the
payments made by the original plaintiffs in rospect of which
they now sue for contribution, were made at two different
times, .

A sum of Bs. 200 was first paid by them to the plaintiffs in
the former suit on the 17th July 1874 ; and as to this it is con-
tended, that the plaintiffs ave ot entitled to recover contribu-
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txon, becanse they did not bring this guit within three years 1880
from that date. S"P“Tv Swxan

Now the rateable proportion which the plaintiffs ought to ,1}:‘!;‘;11:1
have paid, assuming that each .of the persons who were made
liable under the former decree were bound to contribute
_equully to the amount awarded, would be about Rs, 76 ; and
Mr. Sandel contends, that as regards the difference between
Rs. 76 and the sum of Rs. 200 paid on the 17th July 1874,
the plaintiffs, even assuming that they are entitled to sue at all,
are barred from recoveripg contribution,

This would of course depend upon the fmthet question,
which has also been argued by Mr. Sandel, and which we ghall
deal with presently, viz., whether the persons against whom the
original decree was made are bound to contribute equally or to
any or what extent, to the sum decreed in the former suit ; and
this is a point, which the Court below, when the case comes
before it again, will have to take into consideration. -

But the first and main question is, whether, as between the
persons against whoni jointly the decree in the former suit was
pronounced, there is any right of contribution at all, and this
depends [according to.the rule laid down in the Full Bench case,
to which we have been referred, Sreeputty Roy v. Lokaram
Roy (1)]-upon the question, whethee the defendants in the
former suit were wrong-doers in the sense that they knew or
ought to have kuown that they were doing an illegal or
wrongful act. In that case no suit for contribution would
lie (see also Merryweather v. Nizon (2) aud Farebrother v.
Ainslie (3).

But, on the other hand, if the defendants in the former suit
were not guilty of a wrong in that sense, but acted under a
bond fide claim of right, and had reason to suppose that they
had a right to do what they did, then, no doubt, they might have
n right of contributiou.inter se; and in such onse the Judge in
the Court below was bound to enquive what share they each
took in the transaction, because, according to circumstances, one
or more of them might be excused altogether or in purt from

(1) 7\W. R, 884, (2) 28m. L. C, 646; 8. 0.,8 T. R.,IBG
(3) 1 Campb., 342,
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contributing ; as for instance (to use an illustration put by Sir

Survr Biven Barnes Peacock) one of them might have acted as servant and

U
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by the command of the others, or the others miglht have been
the only persons benefited by. the wrongful act; in which ense
those who were alone benefited, or who ordered the servant
10 do the act, would not be entitled to contribution,

It is therefore necessary, that the case should go back to the
Court of first instanee, im order that it may be ascertained what
were the circumstances of the former suit, and what was the
nature of the wrongful act of which the dofendants were found
guilty ; and if the wrong was of such a nature as fo justify a
puit for contribution, then it must bo further ascertained, what
part these defendants took in the matter, and whether they
ought to contribute at all or in what proportion.

Mr, Sandel appeavs to have offered very fair terms of com-
promise to his opponents, which, it may be very wiso for them
to accept; but unless the matter is so settled within a fortnight
from this date, the judgmouts of both the lower Courts will be
reversed, and tho case will be remanded to the ficst Court (or
retrial, having regard to the foregoing observations,

The costs will abide the ultimate result.

Tase remanded.

ORIGINAL CIVIL.

Wttty

Before Sir Richard Garth, Kt., Chisf Justice, and Mr, Justice Pontifex..

GOCOOL CHUNDER (OSSAMER anp oruens (PratwTives) v THE
ADMINISTRATOR-GENERAL or BENGAL (Drrespant).

Practive— Civil Procedure Code (det X of 1877), 8. 872~ Revivor— Pluint
taken as Potition to revive.

A suit was instituted by the trustee appointed under a will, nguinutlt'.he
executrix, for the purpose of having the trusts of the will eavried into
exacution. A decree was made, and certain directipns were given for the
purpose of having a scheme setiled, by which the trusts were to bo earvied
out; but before the scheme was flually settled and approved, and while the

_ procoedings wore pending, the casc was struck ous of the beard for want of

prosecution. Subsequently, both the plaintiff and defendant died. The héi_rf!
of the plaintill then instituted a suit sgaivst the Aglmiuiuhntm‘—Gener‘ul 8



