VOL. V.] CALCUTTA SERIES.

APPELLATE CRIMINAL.

Before 8&r. Justice Jackson and 3r. Justice Tutlenham.
TIE EMPRESS o. KHERODE CHUNDER MOZUMDAR anxp ormpes.*

Sessions Cnse—Fraudulent use of Forged Document as Genuine— Peunal
Code (dct XLV of 1860), 2s. 196, 471,

The offence imputed against an acoused, “who, in a ecivil suit, is alleged to
have used as genuine, & dosumant which he knew to be n forged document,
is on ecognizable nnder 8. 471 of the Penal Code. Buch aceused should, there-
fore, be charged under that section, and not under 8, 196 of the Code.

Tae facts alleged against the acoused in this case were, that
they, in a civil suit, instituted against one Kazi Lutful Huq,
filed, as evidence in such suit, n letter of receipt purporting to
have been given them by the defendant, The date of this docu-
ment had, it was alleged, been fraudulently altered from 1281
B. 8. to 1282 B. S. (1876 to 1877). It was also alloged that the
names of two witnesses, purporting to attest such document, had
also, with similar fraudulent intent, been subsequently added by
the accused. The Magistrate enquiring into the case framed a

‘charge under s. 196 of the Indian Pgnal Code, and himself

tried, and on the facts convieted the accused.
In appeal before the Sessions Court, it was contended, inter

alia, that the offence, if any, committed by the aceused was -

one which came exclusively within s, 471 of the Penal Codes
and ag such was triable exclusively by a Couxt of Sessions; the
Magistrate had, therefore, erred in framing his charge under
8. 196, and trying the accused himself. The Sessions Court over-
ruled this objection, and on the facts confirmed the sentence of the
Magistrate. The case came before the High Court undey the
revisional sections of the Code of Criminal Procedure.

Mr. Monomohun Ghose (witht him Baboo dukhil Chunder Sen)
for the petitioner.—Where the facts found by a Magistrate

* Criminal Motion, No. 27 of 1830, against the order of F. H. McLanghlin,
Tisq., Sessions Judge of Noakhuli, dated the 16th Docentber 1879.
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constitule an offence trinble exclusively by the Court of Session,

he has no power to bring the ense within his own cognizance by ‘
trying the nocused ou wninor charge, and i gnoring the graver one,

In this case the Magistrate was movod to commit the acoused to .
tho Sessions (1). In the mnreported case ol Maker Ali, voferred

1o by the Judge, the prisoner huil beon convicted of an offence

under 8. 193, Penal Code, as o had given evidence in support

of the forged docmment, and the Magistrate had jurisdietion

to try o case under that goction.  In the present case the cone

viction iy substantially for using s genuine a forged doecument,

[Jacxsow, J., referred to Queen v. Qudun Jall (2).] The

yuestion did not arise in that cnse, as timt was o trinl by jury,

Jaoxson, J.—It appears to us that this was properly a oasg.

- cognizable under & 471 of the Indian Penal Code, nnd not.

under 8, 196; and that, couscquently, the Magistrato had no '
jurisdiction to convict, but ought to have committod the prisonor
for trinl to the Court of Session, Wo olwerve that thore is
only one case— Queen v, Qudun Lall (2)—in which incidentally
a conviction in 4 case somewhat rosembling the present appears’
1o have been held legal under s, 1985 bLut thove the conviction
had taken place beloro o Sessions Judge with the aid of a jury,
and the question of jll'l'iﬂ(“(}ﬁ()ll did not arise. We ave not
aware that that dictum has been followed in other caseos, and that
was a ruling by o single Judge. We thiuk the conviction

-must be set aside, and that the Magistrate should commit the

prisoner for trial,
Convietion set aside,
(1) Sec Reg. v. Ram Qwhal Sing, § W, R., Cr., 65; wud Reg. v. Hira-

mun Siug, 8 W. R, Cr., 30,
(2) 3'W. R, Cr, 17,



