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APPELLATE CIVIL.

Before Mr. Justice Ponti/es and Mr. Justice MaBonell.

HIRDHAMTJN JHA amd o t h e r s  (Depbmdahts) ». JINGHOOR JHA 1880 
ASD OTHBBS (P la in t ie fs )  .* Mav. 18.

Second Appeal Appeal from order—Code o f  Civil Prooedttre (Aci X
o f  W 7 ) ,  chap, !tHi~ Code o f  Civil Procedure (Aci X  o f  \9,n\ss. 588
andsn.

All order made by a lower Court, directing a suit to be re>adiuitted and 
registered on the file of the C!)urt, ia uot appealable.

Second appeals to the High Court must either come within chap. xlii or 
89. 588 and 591 of Act X  of 1877.

Ow the 12th August 1878 the Munsif’ of Madhobanee passed 
the fpllowing order in a suit brought up before him: “  The

defendants in this suit have appeared by their pleader; but 
“  the plaiutiffa have appeared by a pleader who has not been 
“  duly instruofced. The suit has been pending for a long time,
“  and there was sufficient time for the cliante to instruct the 
“  pleader if they chose. As the pleader declines to proceed 
"  with the suiti and no reason has been shown why the suit 
“  should be postponed, it ia ordered that the suit be dismissed,
“  the plaintiffs paying defendants’ costg,”

The plaintiffs applied for a rehearing, but their application waa 
refused. They then applied under s. 623 of Aet X  of 1877 for 
a review.

The Munsif found that tlie suit had been set down for settle­
ment of issues on the 12th August 1878, and that, therefore, even 
supposing that the pleader for the plaintiffs had not been duly 
instructed, still there was no reason why the issues should.not 
have been settled, and a further day fixed for the hearing of 
the suit: he, therefore, ordered the decision of the 12th August 
1878 to be set aside, and the case to be registered, costs being 
borne by both parties. *

• Misoellftneous Appefll, No. 263 of 1879, from an order of E. J. Bicbard- 
Bon, Esq., Judge of Tirhoot, dated I2th September 1878, afiSrming an order 
o f Baboo Chuader Mookerjee, Munsif of Madbabsni, dated 1st ITebnwy 
1879.



1880 The defemlantsi appealeil to il>e Judge of Tivlioot., \yl>o uplield 
t},0 fleoision of the Munsif, tlbmisBing tlie appeal with costs.

, Tlie defoiulaiits appenled to the Hisrh Court.JmoiiooB ‘  ‘
JlJA.

Baboo Uma Kali Blultcrjec for t,hc appelhmts.—Tlio decree 
of the 12l.li Septembfiv 1878 ŝhouUl have been U’cuted as 
made under s. 102 of the Code of Civil Procedure. The 
])hui)tiffs’ iwinedy was to apply for ttii order to set aside tlia 
(Usmiesal under s. 103, aiid not to have up])licd uuder s. 623. 
The order of tiie Munsif, admitting the ai)pUoaUou, is iu oon- 
traveiitiou of ss, 624 aud 626, and an appeal will lie agaiust 8uoh 
an order. See s. 629.

Baboo Anbinash Chunder Bnnerjee for the resjjondcuts.—‘Tho 
order appealed against is not ti decree within tlie meaning of 
chap, xlii of the Code, and no ajuieal lies.

The judgment of the Court was delivered hy

PoNTilTEX., J. (McDoNi'iriri, iT., coiicuvriiijf).—On Iho preli­
minary objection taken hj' t.hn rcspon«leiitH to the hcnnng of 
tins appeal, we tliink that tioa])peal lies t<> this ConrI;. Although 
B. C2‘J does give an appeal, yet weoond HpjKxil.s to this Court must 
either come ’ivithin clnip.̂ x̂lii, the soctiona relating to appeals, 
or they inuBt oomo under sa. 588, 591.

We think liiat the order appealed asfninat is not a dccraa 
■within the meaning of chap. xlii, and it iw certaiuly not an 
order under gs. 588 and 591. Wo ohaervo that, iu the Court 
of the Muneif, the parties were made to boar thoir owu costs j 
we think that the phiinliffa, having boeji in default, ehould have 
been made to bear all the costa in the Court below, but as there 
is 1)0 second appeal, we have jiofc the power to deal with the 
cobIb iu the lower Court, But we give uo costs in this Court.

Appeal (Ksmisied.
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