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thought proper to allege as wrong, by not seiting forth those
circumstances which are necessary to make it so.”

We observe that in this case the defendant, by his written
statement, has expressed his readiness to account; bub . we
think that, in a case like the present, the-plaintiffs are not
entitled to pick out passages from the defendant’s written
statement fo supplement the weakness of the case made by
themselves. And as in our opinion the plaintiffs have failed to
allege a sufficient case for the interferemce of the Court, we
must affirm the decision of the Court below, and dismiss the
appeal with costs. But we do so without prejudice to the insti-
tution of any properly constituted suit against the defendant,
leave to institute which we reserve, if it is necessary to do so.

Appeal dismissed.
Attorney for the appellants: Baboo Mokendronath Bonnerjee.

Attorneys for the respondent: Messrs. Pittar and Wheeler.

Befors Mr. Justice Wilson.’

SHAM KISHORE MUNDLE » SHCSHIBHOOSUN BISWAS.

Practice— Code of Civil Procedure (Act X of 1877), ss. 121, 125, 127,
136—Ex parte Ordsr—~Order giving laave lo inlerrogate—Inierrogatories,
Application lo sirike out, '

Section 121 of the Code of Civil Procedure contemplates (1) leave tointerro-
gnte and (2) the service of the interrogatories through the Oourb. It is the
dusy of the Court under that section to determine whether the applicant’
shonld be allowed to interrogate the other sidle, but not to determine abt that’
stage what questions the party interrogated should be compelled to answer.

Where an ez parfe order is made in ohambers giving leave to interrogate,
the party ordered to answer his o right to come into Court to have the order
get aside if the cnse is one in which interrogatories should not have becn
allowed. . _

*When an order for the admin istrntion of interrogatories is properly made,
o porby objecting to the iriterrogatories administered may, at his peril, omit
to auswer the‘interrogatories to whick he objects; bat the more prudent:
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course is to file his affidavit in answer, stating in it his objections to answer
such questions as he objecta to.

Where intsrrogatories are scandalous, or in any way an abuse of the
process of the Conrt, tho Court may interfere at any stage.

Tho posers given to the Cours by s, 36 should not be exarcised exoept
in extreme cases,

Tais wes an application on the part of the defendant for
an order “that certain < iuterrogatories administered by the
plaintiff for the examination of the dofendant bo reealled,”
The affidavit in support of the application stated that the suit,
which was for money due on u promissory note exeouted by
one Greendorbhoosun Diswas (since. deceased), was instituted
against the latter on the 8th of April 1879, under chap, x=xix
of the Code of Civil Procedure ; that, on the 24th of July, the
defendent obtained leave to appear and dofend the suit as the
executor of Greendorbhoosun; and that, on the 22nd day ef
December 1879, interrogatories for tho examination of the
defendant were delivered by the plaintiff. The defendant
objected to answer the interrogatories on the grouud that they
related to matters of oross-exainination merely.

Mr. Bonnerjee for the defendant asked, that tho order allow-
ing the plaintiff to interrogate the defendant bo reealled and
the interrogatories struck out, on the ground that they related
meroely to matters of cross-examination. e contended that the
order was granted ex parfe, and might therefore be recalled.
by the Court if found, on examination, to be an improper one,

Mr. O’ Kinealy for the plaintiff objected that the application
was irregular ; that the proper course for the defendant was to
wake an affidavit under 5. 125 of the Code of Civil Procadure,
leaving the plaintiff to come in under s. 127. The defendaut
had in fact pursued that course, and ohjected to the interroga-
tories, on a ground which was clearly unteunble, ag it admitted
their relevauncy.

The following judgment waa delivered by

‘WivsoN, J,—There is no doubt that the practice should be
settled, becunse the procedure is new, aud it is very important
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that there should be a settled practice. "I do not entertain any
doubt as to what practice is most convenient and most in
accordance with the Civil Procedure Code.

The first section of the Code whioh deals with interrogafories
is 8. 121, which says:— Any party may, at any time, by leave
of the Court, deliver through.the Court interrogatories in
writing for the examination of the opposite party.” Now what
that section contemplate is, I think, first, leave to iriterrogate;
and secondly, the service of the inkerrogatories through the
Court. TFollowing on that section, we have a rule of Court
which makes the matter a little more clear, That rule is as
follows :—** When interrogatories are ordered by the Court to
be delivered under s, 121 of the Code of Civil Procedure, two
copies of each set of interrogatories shall be tendered to the
Registrar, who, when the same are tendered by the plaintiff,
shall forthwith, or when the same are tendered by the defend-
ant, shall, on being satisfied that the defendant has filed a
written statement, retain and file one of such copies and deliver
the other.copy for service to the attorney of the party tender-
ing the interrogatories, or if there be no attorney, to the sheriff,
after adding at the foot thereof his signature and officinl desig-
nation, after the words ¢ Let this be served by the plaintiff’s
attorney [or the defendaut’s attorney, omthe sheriff, as the case
may be’]” (1).

Now I think that the section and the rule together clearly
contemplate that it is the duty of the Court to determine
whether the applicant should be allowed to interrogate the other
side, but ‘not to detexrmine at that stage, what questions the
party to be interrogated should be compelled to answer. In
the present oase that procedure. seems to have been followed.
Leave to interrogate was granted to the plaintiff. The order
was, * that the plaintiff be allowed to interrogate.” In future,
I think these applications should be made in chambers by peti-
tion, like other applicati(;ns, and the order should be, * that the
applicant be at liberty to interrogate.”

I think Mr. Bonnerjee is right when he says that the ovder
stands on the same footing as any other order made in chambers

(1) ‘Bule 274, Belchambers's Kules and Ordérs, p. 162,
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on ez parte applications, and that the parties have a right to
come inte Court and ask that the order be reoonsidered, and, if
found to have been wrong, set asido. Therefore, if an order is
made giving leave to interrogate, the party ordered to anawer
has a right to come into Court to have the order set agide, if
tha case is one in which interrogatories ought not to have been
allowed. If the order was not wrong, and the case was a pro-
per one for the administration of interrogatories, then other
courses are open; to a party objecting to the interrogatorics
administered. 1f the interrogatories are scandalous, or in any
way an abuse of the process of the Court, the Court, ne doubt,
may interfere at any -stage. In other cnses the party interro.

_gated inight omit to answer the interrogatories to which he

objects, at his peril. Then the conrse is for the interrogating
party to apply to the Court under 8. 127 for an ordor requiring
the other party to answer, or to answer further, either by affida-
vit or by vivd voce examination, as the Juidge may dircot; or
the party interrogated may take & more cautious course ; he may
file his affidavit in answer, stating in it his objections to
answer such questions ag he objects to: and in this cuse the
interrogating party, if dissatisfied, can apply under s, 127, .
Section 36 has been referred to, but I have no doubt the Court
will not exercise the powers there given cxcept in extreme cagos.
It follows that, in my judgment, the proper course is, that il
the defendant in this case desires to object to any of the inter-
rogatories, he may abstnin from answering or state his objections
in his affidavit. If he does so object, them the plaintiff may
take steps under s. 127 to compel him to answer, The present
application to disallow the questious is in my opinion wrong.

Attorney for the plaintiff: Baboo dushootosh Dier.

Attorney for the defendant:  Bahoo Mooraly Dhur Sen.,



