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4 cage in the Small Cause Court; on that account, thoroforo, an

applicatiou for & review of judgment might legally be made.
The Court made an order to this sffect, subjeot, however, to tho
opinion aud order of the High,Court.

Baboo Opendro Nath Mitter for the petitioner.

The judgmeut of the Court (Jackson and ToTTENICAM, JJ.)
waa delivered by

J20x80N, J.~We think there can be no doubt upon this
guestion, It appears that, by the second sohedule of the Code
of Civil Procedure, chap. xlvii, which deals with review
of judgment, is extended absolutely to Courts of Small Cauave
constituted wunder Ach XI of 1865. It is alse true, as the
Judge of the Small Cause Court points out, that s. 21 of Act
X1 of 1865 has not been repealed. What will be the effeck
of the simultaneous retention of that section with reference to
new trials, is a questfon which we are not at present called upon
to determine, The legislature unequivooslly expresses its
intention that the procedurs in review of judgmeut shall bo
applicable to Courts of Small Causes, and if so, the Small
Cause Court is of course ab liberty to entortain an applica-
tion of that sort and in so doing must proceed strictly under
the rules contained in that chapter, and the procedure relating
to new trials under 8. 21 of Act XT is not to be mixed ap with
those rules,

ORIGINAL CIVIL.

———

Before Sir Richard Garth, L., Chief Justice, and Mr, Justice Lontifer,

BROJOMOHUN DOSS axp oraees (Prawmires) o. HURROLOLL.
DOS8 (Durpspart).

Enforcement of Religious or Charitabls Trusis—Securily for Coslges
Ploading— Parties.

The representatives of a testator, who hns created trusts for religious ov

charitable purposes, in which the representatives are not pexsonally interested,
may iostitute proceedings to have abuses in the trust rectified, there helug wo
officer in this conntry who has such power of enforcing the due administrn.
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tion of religious or chavitable trusts: by information ot the relation of some
private individual, us is possessed' by the Attorney-General in Eungland,

A suit for this purpose should not be admitted, unless the plsintiff gives
sufficient security for costs.

In order thak n decree for an accountmay be made in fivour of the plain-
tiff in such » suit, he must allege substantially in his plainé thet which must
be a distinct brench of trust ; it is not sufficient for him &0 wake out a ense of

mere suspicion, or to vely on particular passages in tHe defendant's written
statement.

The Attorney-General v. The Mayor of Norwich (1) followed,

AprpEAL from judgment of WiLsoN, J.

This was a saib for the construction of the will of one Choo-~
nelal Dess, praying that a scheme of the truats should be drawn
up by the Court, for an account, and for an injunction restrain-
ing the executor from further inferfering with the trust property.

The plaintiffs, who were the sons of the sisters of the testator,
and as such his heirs-at-law, stated, that Choonelal died in 1838,
having duly made his will, of which he appointed the defendant
Hurrololl sole executor, bequeathing to him his entirve estate on
trust, amongst other things, to pay Rs. 5 per month to defray
the expenses of the daily service of * Sri Sri Isur Sreedhur ;” to
spend on every festival and holiday a sum proportionats to the
extent of his property ; to pay certain legacies (amongst which
was & legacy of Ra. 250 to the plaintiffs); and, after payment of
his debts aud legacies, to hold the residue of his said property
upon certain religious and chavitable trusts.

Probate of this will was taken ouf in 1858, The plaintiffs
further stated, that the executor had mismanaged and misapplied
the greater portion of the mowveable property of the testator,
and had fraudulently trangferved certain of the immoveable
property to himself, and had also neglected to carry oub the
charitable bequests of the will; and that therefore they, as
persons intercsted in the worship of the idol, and as heirs-at-law
of the testator, had & good right to sue.

The defendant Hurrofol denied the chargas brought against
him, -and_stated that the t8stator’s estate was indebted o him
in the sum of Rs. 62,000, expended on behalf of the testator by

(1) 2 My. & Cr,, 406-423,
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180  the defendant in his lifetime; and demanded that an acceunt
W might be taken of his dealings with the testator’s estate, and an
) order made that the sum (if any) found due might be paid over
H"g‘;’;ﬁf’“ to him from the estate; and that as regards the legacy to the
plaintiffs, this had, been offered to him, bub that he had refused

to receive the same.
Mr, Bonaerjee and Mr, Prevelyon for tho plaintifls.
Mz, Phillips and Mr. T 4. Apcar for the dofeudant.
The judgnienb of the Court was deli\'rcred‘ by

WiLsow, J.~I think the plaintiffs have mado out wo 0uso;
they put their case in alternate forms—

First they say thoy are entitlod to have the trusts of the will
enforced : the trusts are these :—aftor payment of 5 rupecs per
month to defray the expenses of the daily sovvico of tho idol,
to pay snd spend 8n evory festival and holiday a sum pro- ,
-portionate to the extent of the property; also to pay certain®
legacies; and after payment of debts and legacies in the will
mentionod, to hold the residue of the proporty, and thereout
entertain and foed Brahming on the anniversary of tho domise
of the testator's fathor apd mother, and alse pevform his sradh
and other acts for the repose of his soul annually, and to emrry
on the worship of the doities. Now, in tho Hrst place, it is
necessary to establish that these trusts aro valid. As to that
I express mo opinion. In the second place, ib must ho shown
that the plaintiffs are sufficiently interested to ontitlo them to
have those trusis carried out. As to that alsn I express no
opinion. In the third place, some ground must bo shown why,
the Court should intervene, and why the powers of management
which the testator has entrasted to trustees should ho taken
away from them. No such ground has bhoon shown. It has nob
been. shown that the executor does fot ontertain and' fedd
Brohmins ; as to the sradhs it is said, indoed, that the plain-~
tiffs were not. invited to attend thom, but it is not shown that
they ever claimed or offered to be present or to parform thout,
Then ib is said that tho worship is not performed on the fo¥mor
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scale, but there is really no evidence that the executor does not 1880
properly carry on the worship of the idol, eithaer daily or peri- Brovomonux

Dos
odically, and for twenty years the plaintiffs have found nothmg b
HURROLOLL,
to complain of. Dos,. -

I am of opinion that the plaintiffs have made no case on the
ground of breach of trust: they, howaver, put their ease in
another alternative way ; they say, if the trusts arve invalid or
the property not exhausted, they are entitled as heirs of the
testator. In my opinion, having regard to the cases cited, it is
clear that any claim of that sort is harred by limitation. The
suit must, therefore, be dismissed with costs on scale No. 2, _

The plaintiffs appealed.
Mr, Kennedy (with him Mr. Bonnerjee) for the appellants.

Mr, Bonnerjee—The will was made on the 23rd Angust 1856,
and the testator died on the 24th August 1856. Probate was taleen
out in 1858, but the executor filed no. inventory till Feb-
ruary 1878; the present suit being instituted in March 1878.
[Pontirex, J~—Thore was no necessity for the executor to
take oub probate, as the testator was a Hindu and the will
was made before the Hindu Wills Act (1)] Limitation cannot be
pleaded, as the eause of action is & recurring one, and therefore,
although it may be contended that the Buit is barred, art. 123,
sched. ii of Act XV of 1877 cannot apply. [PonTrFex, J.—
The real question is, whether you as heirs have any right to sue
at all ; to do so the trusts in the will must be shown to be con-
tinuing trusts. GamrrE, C. J—You must prove soms breach of
trust before we can interfere ; there is nothing in your plaint to
show that you made any application to the executor fo enable .
you to discover if any breach of trust had taken place.] As
regards some of the property belonging to the testator, we are
directly at issue with the executor; the executor does not deny
. that he mortgaged certain properties. [Mr. Phdlqos —You have
not shown that you were interested] We have a right to
perform the sradh—Guru Gobind Shaha Mandal v. Anand

Lai G’hose Mozumdm' (2). Wehave aninterest; see Shamachurn

(1) Act XXIof 1870, (2) 5 B. L. R., 15.
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Sircar’s Vyaveatha Darpaua, pp. 224, 225. [Powmrex, J—Jj

Bno.gmouuu England, in & caso of this kind, where no specific breaches of
08
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trust ave alleged, the defendant would demur, and the plaintifig
suit would bo dismissed, but. here you bave filod a written
statement.]

Mr, Phillips (with him My, 7. 4. dpcar) for the respondent,
—There is no ground for taking an account ; the first quostion
is, whethe' & person who is inberested in these trusts only to
the oxtent of administering tv the sradh of his ancesturs, can
bring & suit? There is no authority for showing that the
vepresentative of the testator is the person entitled o an
account, and thevefore to sue. [PoNrrrex, J——Some one must
have a right to sue; and in this country the Advocate-General,
it seems, has no right in cases of private charities.] The
plaintiffs ingpected our books after the Lling of the suit,
and praviously to the hearing; they have, thercfore, had every
opportunity of bringing forward any amount of evidenee, buk
they have omitted to do so.

Mr, Rennedy in veply. [Ganra, C.J~It sooms to mo that,
under the circumsbances, the right heirs of the tostator ave the
proper persons to sue ; but I should wish you to show that you
have a causc of actiou,] Tho question then i3, was thoro suffi.
cient evidence for the Court fo act upon in order to decido the:
case in favor of the plaintifts, in the absenco of any ovidones on
the other side ? Thore are, howevor, adinissions on the part of the.
defendant which go a long way towards supporting our case.-
[Ponrirex, J—TLord Cottenhain has laid down in Lhe Avlorney-
Generul v. The Mayor of Norwich (1), that it is for a plaintiff to
allego the grievance of which he complains; and if he does not.
on the record sufficiently a.llege it, the defendant is not called upon
to answer ab all.] T am in a higher position than a rolator, as I
have & direct interost in some of the trusts. I think, therefore,
thab I am not bound so strietly in proving a dircet breach of
trust befure I have a right to swe. [Pownrivkx, J—Your ense,
i yon ask to amend your plaint, is exactly ou the same’ footing
as The Attorney-General v. The Mayor of Norwich (1), GArTH,

(1) 2 My, & Cr., 423, '
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C. J—We are willing to give youn leave on your application to
bring a fresh suit on payment of all costs.]

The judgment of the Court wgs delivered by

GartH, C. J. (PONTIFEX, J., ,concurring)—In this case we
agree with the opinion of the lower Court, that even if the
plaintiffs have proved themsclves to be thke heirs of the teatator,
they are excluded by his will from taking any interest in his
estate, The will devotes his estate to religious and charitable
trusts exclusively.

But the plaintiffs have argued before us, that even if they
have no personal interest, still they are entitled as heirs to see
that the religious and charitable trusts are properly cerried out,
inasmuch as there is no one else to put the Court in motion,
and thus obtain the due administration of the trusts.

It has never yet, we believe, heen decided that the represent~

atives of a testator are entitled to sue for the enforcement of

trusts created by him for religious or charitable purposes, but in
which they are not personally interested. In- England the due
administration of charitable and religious trusts is enforced by
the information of the Attorney-General at the relation of some
private individual. But in this couniry there is no public
officer endowed with such a faculty. Asit would lead to great
abuse in trusts of this natuve, unless some person was able to
bring them under the control of the Court, and as in this
* country there is no properly constituted authority for the pur-
pose, we should, ag at present advised, be disposed to hold, that
the representatives of a testator, who had created such a trust,
are the persons who would be entitled, if a proper case were
made out, to institute proceedings for the purpose of having
abuses in the trust rectified ; but with the qualification that it
would be inadvisable for a Court to admit a suit of this nature,
unless the plaintiff gavé sufficient security for costs, in the same
way as the Attorney-General in England would refuse to allow
his name to be used to an information except at the instance of a
responsible relator.

But assuming that the plaintifis in this case are the represent-
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1880 alives of the testator, and as such ontitled in a proper case to

W enforce the due performancs of the trusts, the question remains

v whether they have made suoh a case.

Hugrazoutd . it seoms to ns that the principal motive of the suit was
to obtain a declaration that they had some personal interest in
the testator’s estabte, and thay inm this they have failed.

They now desire to go beyond this, and to obtain a decree for
the adminigtration of the trusts.

They do, indeed, by their plaint vaise a case of suspicion;
but in our opinion that is not enougly bto entitle them to a
decree for an accounbt. Of course, if they were personally
interested under the will, or in the estate, they would, as of
right, be entitled to an account against the oxocubor or trustee,

But that is not their position. The deerce which thoy now
ask for, they solicit in the interests of the charity, and nob in
their own interest ; and to be enbitlod to such a decroe, wo think -
it is not sufficient for them to make out a case of mere suspicion
or to rely on particalar passages of the defendant’s written
statement. They must allege substantively in their plaint that
which must be a distinch breach of trust, whatever construction
may be put upon it, to entitlo them to a decroo,

As Lord Cobtenham said in The Altorney-General v. The Mayor
of Norwich (1): “So strongly was it felt, indood, that there
might be cases in which the corporation would be justified in
making these payments, that Sir William Follett, in his reply,
was driven to nse this argument, that if any partienlar cireum-
stances did oxist, it was for the defondants, in their own justifi~
cation, to state and explain them in their answer, and that it
‘was sufficient for the relator to make a primd facis case, That
is contrary, however, to the known and established rules of
pleading. It is for the plaintiff to allege the grisvance of which
he eomplains; and if he does nab in his record sufficiently allego
it,the defendant is not called upon to answer at all. If the case,
a8 stated in the record, brings befors the Court allegations on
which two constructions may be firly put, one consistent. with
the innocence of the defendant, and the other implying a breach
of trust on bis part, it is contrary to all the rules of pleading
0 prosume, that that is' wrong which the plaintiff has not.
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thought proper to allege as wrong, by not seiting forth those
circumstances which are necessary to make it so.”

We observe that in this case the defendant, by his written
statement, has expressed his readiness to account; bub . we
think that, in a case like the present, the-plaintiffs are not
entitled to pick out passages from the defendant’s written
statement fo supplement the weakness of the case made by
themselves. And as in our opinion the plaintiffs have failed to
allege a sufficient case for the interferemce of the Court, we
must affirm the decision of the Court below, and dismiss the
appeal with costs. But we do so without prejudice to the insti-
tution of any properly constituted suit against the defendant,
leave to institute which we reserve, if it is necessary to do so.

Appeal dismissed.
Attorney for the appellants: Baboo Mokendronath Bonnerjee.

Attorneys for the respondent: Messrs. Pittar and Wheeler.

Befors Mr. Justice Wilson.’

SHAM KISHORE MUNDLE » SHCSHIBHOOSUN BISWAS.

Practice— Code of Civil Procedure (Act X of 1877), ss. 121, 125, 127,
136—Ex parte Ordsr—~Order giving laave lo inlerrogate—Inierrogatories,
Application lo sirike out, '

Section 121 of the Code of Civil Procedure contemplates (1) leave tointerro-
gnte and (2) the service of the interrogatories through the Oourb. It is the
dusy of the Court under that section to determine whether the applicant’
shonld be allowed to interrogate the other sidle, but not to determine abt that’
stage what questions the party interrogated should be compelled to answer.

Where an ez parfe order is made in ohambers giving leave to interrogate,
the party ordered to answer his o right to come into Court to have the order
get aside if the cnse is one in which interrogatories should not have becn
allowed. . _

*When an order for the admin istrntion of interrogatories is properly made,
o porby objecting to the iriterrogatories administered may, at his peril, omit
to auswer the‘interrogatories to whick he objects; bat the more prudent:

’ 94
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