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given in each ease, passes to the recipient, qualified by the oapa-

Roowsputiant city in each ease, to take under gift ov will, and it differs in the

anxcnmb
Durr,

onge of a wife from that of other takers, There iz not, more-
over, any emphatic declaration-on the part of the hushand to
give the property “absolutely to hLis wife. Ou the contrary, it
geems to me that there is internal evidence of his intention that
it should not be absolutely given. In the first place, because
he gives her power to adopt a son, and if the property was abso-.
lutely given to the wife,’ very little remained to the son to

. enjoy. Secondly, because as to the moveable property given, he
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expressly restrains her from exercising absolute confrol over it.
He says, that the money which was declared to be her share was
not to be taken from the husiness in which it was invested, but
she was merely to enjoy the interest or the profits of it. When
he makes this direction or restriction in regard io moveable
property, we may wall assume that the enjoyment of the im-~ .
moveable property was left her subject to the resiriotions im-
posed by the ordinary rule of Hindu law. I think, therefore,
that the Judge was wrong in holding that she became abso-
lutely entitled to this property, and was competent to mortgage
or alienate, The judgment of the lower Appellate Court, there-
fore, must be set aside, and that of the Subordinate Judge res-
tored with costs.
Appeal allowed,
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Before My, Justice Wilson,

RUBSICKLOLL MUDDUCK » LOKENATH KURMOKAR,

Laudlord and Tenaut—Contracts betwean flindus in Calentia— Buildings by
Lessee—21 Gao. 111, c. 70, 5, 17—~ Contract dat (1X of 1872), s. 1.

A tenancy oreated by express contract between Hindus in Caloutta, fs
within the words “ matters of contract snd dealing between party and purty "
in 21 Geo. IIT, o. 70, s. 17, and the right of the parties snd the incidents of
the tenancy must be goveraed by Hindu law,
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The lnw laid down by In e Thakoor Chunder Paremarick (1)—viz,, . that
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n pérson building on the land of another is primd facie entitled to remove RussToRLOLL «

the buildings erasted upon the land demised, or to receive compensation-—
when applied to a contract of tenancy, is not inconsistent with anything in
the Conteact Act, and therefore is unaffected by it.

Tais was n suit by a tenaht, who had been ejected from
certain laud in Caleutta, claiming to be allowed to pull down
and remove buildings erected thereon by himself, or his prede-
cessors in title, or in the alternative to be paid compensation for
the outlay incurred. The plaint stated that the land had been
let upwards of ninety years before the institntion of the suit to
one Mothoormohun Mudduck, the ancestor of the plaintiff, as a

yearly tenant, in order that he might erect a dwelling-house’

thereon ; that he entered upon the land, and at his own expense,
and with the knowledge and consent of the lessor, erected some
pucea buildings thereon, and occupied the same during his life.
The plaint further stated that, after the death of Mothoormohun
Mudduck, he was succeeded by his heir, one Poraunchunder
Mudduck, who erected other pucca buildings upon the land, and
that, upon the death of Poranchunder Mudduck, the plaintiff
and his two brothers (both of whom had since died) entered
upon the land, and expended moneys in keeping the buildings
in repair. lu November 1878, the plaintiff was ejscted, and he-
thereupon instituted the present suit, in which he contended
that the buildings erected by his predecesgors became the abso~
lute property of the persons by whom they were eracted,
-subject to the right of the owner for the time being of the land,
on the determination of the temancy, to elect to take over the
buildings, or paying to the person entitled thereto the value of
the materials of which they were constructed, or to allow the
person entitled thereto to pull them down and remove the
materials.

The defendant contended that the original lessee ouly had
authority to erect kutcha huts on the land, and that the plaintiff
was, therefore, not entitled, either to compensation for the value

Q) B. L. B, Bup. Vol., §86.
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of the materials used in the construction of the pucos houses,
or to pull them down and remove the materials,

Mr. Bonnerjee for the plaintiff,
Mr, Mitter for the defendant.

Wirson; J.—This is a suit by an ejectod tenant of land in
Culeutta against his landlord, in which he elaims to ba entitled
to remove buildings nlleged to bave been erected on tho jve-
mises in question by him, or his predecessors, or to be paid
compensation in respect of them.

The case came on for gettlement of issues on tha 8th instant,
and the issues were settled accordingly. The firsh iseue ia:—
By what Inw, are the rights of the parties govered,”i. ¢,
by Hindu law or English,

If the case is governed by English law, then it was admitted
that the plaintifi”s claim fails; if by Hiudu law, then there
remain other issues to be tried. Thia question was argued by
Mr. Bonnerjee for the plaiuvtiff, and Mr. Mitter for the defend-
ant, and I took time to consider my judgment.

It appears from the pleadings on both sides that the land in
.question is iu Calcuita, and that the tenancy was one created
by express contract. The parties concerned are, and through-
ont have been, Hindu., By what Jaw ave the iucideunts of such
a tenanoy governed?

~ The law generally to be applied by this Court within
Galeuttn is the common law of Bugland, subject to excaptions,
qunhﬁca.tlous, and additious which it is unnecessary at preseut
to motice. But by a. 17 of 21 Geo. III, ¢.70, it is providad, that
‘ inheritance and succession to lands, vents, and goods, and all
matters of contract and dealing between party and party, shall
be determined, in the case of Mahomedans, by the laws and
usages ‘of Malomedaus, and in the case of Geutoos, by t,he laws
aind usages of Gentoos,”

IE this proviso applies to the case, then, subject to thoe other

issues remaining to be tried, the plaintiff is primd facie ontitled
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to remove the buildings erected upon the land or to receive
compensation : In re Thakoor Chunder Paramanick (1).
. The decided cases bearing upon the matter are not numerous.
In Doyal Chand Laha v. Bhoyrubnath Khettry (2), Phear J.,
grauted an injunction, restraining the defendeat, who had been
in occupation of premises in Calcutts, from removing the mate~
rials of additional buildings which he said he had built; reserv-
ing leave to the defendant to bring a suit within two months to
establish a special custom alleged by him, which would authorise
his act. In that case, however, the report does not shew under
what circumstances the defendant had been in ocoupation,
whether ag tenant, and if 80 to whom, or under some independens
title. Unless be were tenant, and tenant to the plaintiff or of
some one to whose right the plaintiff succesded, the decision
in that case does not bear upon the present. Nor does the
report shew whether the learned Judge dealt with the case as
one governed by Euglish law or by Hindu law. If by the
latter, then the decision seems to be overruled by the later
Full Bench case of In re Thekoor Chunder Paramanich (1). .

The last mentioned case decided that, according to Hindu law,
buildings do not become the property of the owner of the soil
on which they are erected, merely because they are erected; but
that any one who has built on land which he occupies under
any bond fide claim of title, is entitled to remove the materials or
be paid for them. In Parbutty Bewah v. Woomatara Dabee (3)
the question was, whether the tenant of land in Caloutta, on
which he had erected tiled huts, was entitled to remove them,
A (glistom to remove such ereotions wes proved, snd Macpherson,
J., upheld the tenant’s right to remove. But in that case it
was not necessary to decide, nor does it.decide anything, as. to
what the right of a tenant is, apart.from evidenee of custom.

These are the only cases with which I am acquainted hearing
at all directly upon the guestion now raiged for detision,. and
none of them appears to me to decide the quesuon.

In the absence of express anthority, I am of opxmon that a
temmcy created by contract is within the words matters o

t
(1) B. L. R., Bup. Val, 595. {2). Oovyton, 117,. . ..(3) 14.B. L. R., 201
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1880  gontract and dealing between party and party ;” see the proviso
Russtorrott of g, 17 of 21 Geo. 111, c. 70.
Munnumc .
The law as laid down in the Full Bench case veferred to
%gﬁzfui when applied to a contract of tenanoy, is not incousistent with
auything in the Qontract Aot (IX of 1872), and therefore is
unaffected by it, 8, 1.

Upon the first issue, therefore, I find that the rights of the
parties ave governed by the Hindu law ns laid down in the
cage just meutioned. The remaining issues will have to bo
tried.

Attorney for the plaintiff: Baboo Mohendronath Donnerjee,

Acttorneys for the defendant: Messrs. Ghose and Dose,

Bafore Mr. Justice Wilson.

1879 KALLY CHURN SHAW awp asormer v DUKIBE BIBEI
Dec, 1 AND ANOTHER.

Hindu Law— Custom—Marriuge of Widow—Sugat® Murriuge—Limitation
Act (XV of 1877), sched. &, arls. 89, 00, 120, 144,

4 man, who is n member of the Hulwnee cnste, muy contrnot a mareinge iu
the. sagai form with o widow, even if he Lus a wife living, provided, in the
latter case, that he is a childless man.} '

Quare,~Whether a married woman may not contract a seged marringo,
notwithstanding that her husbend is living, if the panchayet has oxgmined
the case, and reported that her husband is unable to support hor?

In the year 1857 A died, loaving a son, tho plaintiff B, and the defendants
C and D, his widows, him gurviving. C took possession of all A's property.
The plaintiff B wns the son of D, and shiortly after 4's doath, 2 pave birth
to another son, the plaintiff & In 1866, D instituted w suit agonst O,
and B and L, alleging thet A had left awill. In this suit, O claimed
to be thé heiress of 4. No decree was made in the suit, which was
compromised. In Novewber 1877, B and X entered into possession of a
ghop, which had belonged to their father, and which had been mannged, duing
their minority, by the defendant C. In 1879, the pluintiffs instituted tho
present suit, claiming to recover from € the property of 4 come tw her
bands.

* Bee Dalton's Descriptive Ethnology of Bengnl, p. 138,
T Of Radaik Ghaserain v. Budeite Dershad Singh, 1\Im'ah., 644,



