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__present I do not thiuk it oould. The trne owner ean alwnys

Goninn L Law proteot himself, either by taking eare to establish the relation
16A L.

o
Derexprp-

of Jandlord and tenant between himself and the parson he puts

xamt Mo in possession, or by iusisting on periodic acknowledgments of

LIOK,

1880

Jany, 12,

his title under 8. 19 of the Act.

It follows from what I have daid, that, in my opinion, art. 144
hins no application to this onse.

On both grounds, therefore,—first, that the plrintiffs have
failed to prove their case ;-secondly, that, if they had, their claim
would be barred by limitation,~I think the suit must be dis-
migsed with costs on scale No. 2.+,

Attorneys for the plaintiffs ; Messrs. Oarruthers and Jennings,

Attorneys for the defendants: Messrs, Beeby and Rutter.

QEDVSUNSH

APPELLATE CIVIL.

Before My, Justice Jagkson and Myr. Jusiice Totlenham,

KOONJBEHARI DHUR (Urrenvawy) v, PREMOHAND DU
(Pramymirs)*

Hindu Widow-—Davise of Immoveable Properly—Life- Intorast— Merituble
Interest—Hindu Wills Acl.

Under & gift of movesblo and immovenble property by a Hindu to his
wife, the wife takes only o life-estute in the immovesble property, and bas 3o
power of alienation over it, while her dominion over the moveable property
i5 absolute,

A Hindu wifs takes by the will of her husband no move absolute right
over the property begenthed than ghe would take over such property if con-
ferred wpon her by gift during the lifetime of her busband, and whether in
respect of o gift or o will, it is necessary for the hushend to give her in
express termse aheritable right or power of alienation.

Turs was a suit to enforce a lion on eertain property, whioh
had been mortgnged to the plaintiff by one Thakomoney Dassee,

* Appeel from Appellate Dacree, No. 522 of 1579, ngainst the decree of
H. Beverley, Baq,, Additionsl Judge of the 24-Pergannng, dnted the 25th
Janusry 1879, reversing the deorea of Baboo Kristo Mohun Mookeriee,
Additiona) Bubordinete Judge of that distries, dated the 20th January 1878,
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on the 4th of March 1867, Thakomoney, who died before the 1880
institution of this suit, had received the property under the will Keosrsemas
of her deceased husband, and the question was, as to the extent Prmeaaxn
of the interest which passed to her. The will, which was Durr.
executed hefore the passing of the Hindu Wiills Act (1), directed

that certain money should go to the widow, who at the same

time was prohibited from withdrawing it from the business in

which it was invested, and directed that the immoveable property

ghould be divided between his wife and his daughter’s sons in

certain specified shares, and gave his wife a power to adopt a

son. The Court of first instance held that the widow took only a
life.nterest in the immoveabls property; but this decision was

reversed, on sppeal. The defendant then appealed to the High

Court.

. Baboo Mohiny Mohun Roy and Beboo Ashootosh Dhur for
the appellant,

Baboo Gurudas Banerjee and Baboo Swroda Churn Mitler
for the respondent.

*Baboo Mokiny Mohun Roy for the appellant.—The judgment
of the Court below is wrong. The true rule is laid down, as
follows, in the Tagore Law Lectures for 1878, p. 338: ¢ Over
property obtained by a womsan by gift from her husband, her
power is not sbsolute. During coverture she has no right to
nlignate such property ; aud even after the death of her hushand,
her right becomes absolute over only so much of the property ns
consists of moveables.” The same rule applies to a will:
Jatindra BMohun Tagore v. Ganendra Mohun Tagore (2).
The case of Taruck Nath Sirear v. Prosonno Coomar Ghose (3)
shows how this will shonld be construed. The clause giving the
power to adopt shows that the gift was limited: Sreemutty Soor-
jeemony Dossee v, Denobundoo Mullick (4).

Baboo Gurudas Bynerjée for the respondent.—The testator
here used apt words to give a life-estate only in the personalty,

(1) Act XXI of 1870, (8) 19 W. R, 48,
() LR., LA, Sup. Vol,,47; 8.0, (4) 6 Moores L. A, 5§26, 650.
4 8. L. R., 377,
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but there is no such limitation in the devise of the real estate.

Koovaneuant Iy yespect to the latter, the words of gift to the widow and to

Duyr

'8
PREMOHAND
Durr.

the sons are the same, and must be construed in the same way.
[JacksoN, J.—Suppose o man gave two properties to 4 and
B in the same terms, and by a special law B is rendered incap-
able of alienating, then, though the words would be construed in
the snme way, the effect would be different,] That is a very
different case; the widow ig not ineapable of alienating. No
doubt, as a rule, in gifts infer vivos, the wife has not an absolute
estato 3 that rule does not apply to s will ; the cases cited on the
other side leave the point open. If the widow takes no more
theu her ordinary widow’s estate in the immoveable property,
whet was the use of making a will at all? She would receive
8 much withont if.

Baboo Mbohiny Mohun Roy in reply~—~It does not follow
that, beeause the will was made, the notion was, to give the
widow a full estate; for without the will the estato would vest
in the son on adoption, whereas, with the will she gets a full life-
estate. Again it has been contended that, because a restriction
isplaced on the gift of the moveable property, and not on that of
the immovenble, the latter gift is absolute. But in faot thet
goes to show that the wife is not to have an absoluts estate ab
all, for the husband, who must be presumed to know the law,
placed a restriction on the gift of moveables, but did not do so
on the gift of immoveables, as that was done by the law itsalf,

The judgment of the Court (Jaoxsow and TorrunmAm, JJ. )
was delivered by

JACxsON, J,—We are unable to give the effect to this will
which has been given by the lower Appellate Court, The Addiv
tional Judge seems to consider that thers was nothing to limit
or affect the language of the instrument except what he ealls the
adoption clause. He appears to have lef: entirely out of sight -
the common rule of Hindu law, which is that, in respect of gifts
by a husband to his wife, she takes immoveables only for her
life, and has no power of alienation, while her dominion over
moveable property is absolute. This rule is stated in a recent
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work, the Tagors Liaw Lectures for 1878, of which the author,
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Dr. Gurudas Banerjee, is the vakeel for the respondent. W KooNsnutan:

understand it to be a rule of law, well established in this Court,
that a Hindu wife takes, by a.will of her husband, no more
absolute right over the property bequenthed, than she would
take aver such property, if conferred upon her by gift during the
life-time of her husband; and that, whether in respect of a gift
or a will, it would be necessary for the husband to give her in
express terms a heritable right or power of alienation. In the
present case the will contains nothing of the sort. It is the
will of & Hindu father of a family of respectable position in
life, and a man of business, He must be taken to have been
well aware of the rules of Hindu law in this particular, and
even if, as is clear from the terms of this instrument, he was
not a person accustomed to the preparation of legal papers, yet
the words necessary to give full interest are very simple and
familiar to avery one, and there could be no difficalty whatever
in his introducing such words in the will. Dr. Banerjes sug-
gested, that the reason arising out of the condition of the Hin~
du society, which prevents a Hindu wife from taking an absolute
interest in the property given by her hushand, does not apply in
the case of a will, because that reason, he understands to be,
that the husband, notwithstandiug the gift, in fact reserves to
himself a control over the property given. It appears to me
that, supposing that to be the reason, it must be founded upon
some consideration of the infirmity of the wife, and not of any
_intention on the part of the donor, fo vesume the property at
‘liis own oouvenience; and if that be the explanation of it, there
can be no renson why such econtrol should not be reserved to

the male heir of the husband as well as to himself. In fact, the.

rule is a8 I have stufed, and so far as we know, I am not aware

of any qualification such as is contendéd for by Dr, Banerjee.

Another argument is, $hat by this instrument the property is
given to other persons besides the wife, and in respect of all,
the same expression “ 7" (1) is used, and ought to be construed
in the same manner. Now it seems to me that the general rule of

congtruction is not violated if we ‘suppose that the property

(1) “Deeho, " anglice * will give.”

Duur

2. .
PRUMCIIAND
U,
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given in each ease, passes to the recipient, qualified by the oapa-

Roowsputiant city in each ease, to take under gift ov will, and it differs in the

anxcnmb
Durr,

onge of a wife from that of other takers, There iz not, more-
over, any emphatic declaration-on the part of the hushand to
give the property “absolutely to hLis wife. Ou the contrary, it
geems to me that there is internal evidence of his intention that
it should not be absolutely given. In the first place, because
he gives her power to adopt a son, and if the property was abso-.
lutely given to the wife,’ very little remained to the son to

. enjoy. Secondly, because as to the moveable property given, he

- 1880
Jany. 28.

expressly restrains her from exercising absolute confrol over it.
He says, that the money which was declared to be her share was
not to be taken from the husiness in which it was invested, but
she was merely to enjoy the interest or the profits of it. When
he makes this direction or restriction in regard io moveable
property, we may wall assume that the enjoyment of the im-~ .
moveable property was left her subject to the resiriotions im-
posed by the ordinary rule of Hindu law. I think, therefore,
that the Judge was wrong in holding that she became abso-
lutely entitled to this property, and was competent to mortgage
or alienate, The judgment of the lower Appellate Court, there-
fore, must be set aside, and that of the Subordinate Judge res-
tored with costs.
Appeal allowed,

ORIGINAL CIVIL.

oy

Before My, Justice Wilson,

RUBSICKLOLL MUDDUCK » LOKENATH KURMOKAR,

Laudlord and Tenaut—Contracts betwean flindus in Calentia— Buildings by
Lessee—21 Gao. 111, c. 70, 5, 17—~ Contract dat (1X of 1872), s. 1.

A tenancy oreated by express contract between Hindus in Caloutta, fs
within the words “ matters of contract snd dealing between party and purty "
in 21 Geo. IIT, o. 70, s. 17, and the right of the parties snd the incidents of
the tenancy must be goveraed by Hindu law,



