vion W CALOUTTA SERIES,

sty ‘wpi. 40rkhe date of pryment, upon the retuin by the Bank
orkb. se: loannotes for Rs. 1,000 and Rs. 5,000 respectively.

G 7, ‘C. J.—With regard to what has just been said by my

weéd “ied - colleague, I quite agree that. the defendant should be
i Poerty to use the Bank’s nafne, if he pleases, upon giving
pr&’ an indemnity, and also that when he pays the sum due;

the p entitled to a weturn of the securities other than the
10.000 note.

Appeal allowed.
shm'&torneys for the appellants : Messrs. Roberts, Morgam, & Ob.
. Ajttorney for the respondent : Mr. Hanrt.
of Be

a;na th\
it the } Sir Riokard Garth, Kt, Chisf Justics, and Mr. Justice Pontifex.

PoNtANGES MANUFAOTURING 0Q. (Devnyoanrs) ». SOURUJ-
from MULL anv- ormess (PLAINTINFE). '

ityador aud Vendee~Unpaid Vendor—Appropriviion of partiouler goods
¥ {0 Original Vendeg—Estoppel by. assent to delivery, order—Evidence Aot -
(I of 1872), Chap, VIIL

A-vontracted to buy from B & Co. 180,000 gunny bags for cash on delivery.
Suhsequenﬂy C agreed with 4 to advance Rs. 15,000 agninst 87,500 bags.
B & Co, gave delivery orders to 4, although the goods remained unpaid for.
A thei\ endoreed certain of the delivery orders over to €. On these orders
the agents of B § Co, at the request of 4, wrote the following words,—
“the bearer of this will personally take delivery of each.lot as required.”

C 'took delivery of 50,000 bags, but B § Cb. refused to deliver to him the
remnainder, on the ground that A had pot. puid them according to the terms
of his contract: '

Held that, although there had beenno astnal appropriation of any goode:
to 4, yetas B § Co,, by their ngents, had consented to. the transfer, and had
thereby induced €' to advanoe Rs, 15,000 on the delivery orders being
endorsed and made aver to him, it was not now open to them to repudiate the,
teanufer, which they had, through their agent, been the means of confirming,

Estoppels in the sense in whigh that term is used in English legal phrasec-
105y are matters of iufinite variety, and are by no means: confined: to the
subjects which are dealt with in Chap, VILI of the Evidence Act.

A man may be estopped not only fiom giving pa.y.'muln.r evidence, but from
doing any act or relying upon auy partionlar argument or contention, which
the rules of equity and' good consciénce prevent hifw fiom using as agaiust
his-op'ponent‘
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ON the 15th April, 7th May, and 22nd July 1878, Messrs. Ginly,
& Co. entered into three contracts with the defendant Combager,
for the purchase of 180,000 guiny bags, cash on delivery. of g

On the 23rd July 1878, Messrs. Cohen & Co. contractﬁm[fs
deliver 87,500 bags to the pla.mtlﬂs on the latter’s advarg by
Cohen & Co. Rs. 15,000, On the same day a delivery order (1),
made ovor to Maessrs, Cohen & Co, by the detuudanb Comje x,
elthough the bags remained unpaid for by Cohon & Co. The
defendant Company, on presentation of the delivery order, w hich
was duly endorsed by Cohen & Co. in favor of the plaintiffs, and
countersigned by theagent of the defendant Company, handed. yver
50,000 bags to the plaintiffs, which bags were subsequently '3;01(1
by them and realized Rs. 10,000. The defendant Company, hiow-
ever, refused to deliver the remaining 87,500 bags, clmmmg to {:old
them as against Cohen & Co,, inasmuch as the labter had not yaid
the defendant Company according to the terms of bhefr cont.rt!v.(sﬁﬂ
of the 15th April and 7th May and 22nd July 1878, (The p]a.m-
tiffs, therefore, brought this suit to recover from thé defendent

- Company the value of the bags of which they were refused

delivery.
* Mr. Bramson and Mr. Bonnerjee for the plainsitfs,

- Mr. Woodraffs, Mr. Jackson, Mr. Phillips, and Mr, btokoa
for the defendants,

WirsoN, J.—In this case one Cohen bought of the defendants
87,000 bags. They were unpaid for, but Cohen obtained from
the defendants & delivery order in respect of them,~that is to

_ 8ay, an order by the defendants upon those in charge of their own

warchouses, authorizing delivery of the bags. Cohen proposed
to the plaintiffs to advance money on the security of the goods

represented by ‘the delivery order. Thereupon Cohen wrote .’
the letter of the 23rd July 1878. o

From Conen Brormras axn Co. 11, Radhe Bacar Lane, Caloutid,

to Mrssrs, MAoNmILL AND Co., Agents, Qanges Jute Co., datecl 23rd‘
¢ July 1878,

~ Dmar Sms,»—-—Wd:h reference to your delivery order, Nos. 45 to 52,

for 57,500 O bags, and Nos. 58 to 55, for 80, 000 A twill, we have
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ths o' p¥illlivery order to Baboo Roop Chund Samareemull, fo whom 180

distflivill prense deliver the bags as may be requirgd. “GincEs
' ANUPAGCTUR-
Yours faithfully, we Co,

OOHEN BROTHERS & CO. Sovavasusé,

m‘a'h"q\en, end Ramrotton, the plaintiffs’ manager, went together
ac ma defendants’ agents, and saw Mr. Lyall, the gentleman
il ha,d charge of the defendants’ business, Ramrutton was
poxr Ped. out as the man to receive delivery, and the letter was
glvc % to Mr. Lyall.

N.r Lyall first initialled the letter, and subsequently wrote on
ib te,e words,—* The bearer of this will personally take delivery
of iach lot as required.” The letter was given to Ramrutton,
and) on the faith of it, the plaintiffs advanced Rs. 15,000 to
Ooﬁen, receiving from him the letter and the delivery orders.
The| defendants delivered to the plaintiffs 50,000 bags, and
these were sold by them and realized Rs. 10,000. They refused
to Qeliver the remaining 37,000 bags, claiming to hold them for
tha unpa.ld price which Cohen had failed to pay, and the plaintiffs
a.re thus oub of pocket to the extent of Rs. 5,000. These seem

to “be the: material facts of the case. The plaintiffy’ wituesses,
it is true, added other circumstances, which they say took place
ab the time when Mr, Lyall wrote on the letter. They say that
Ramrutton expressly informed Mr. Lyall that he was about to
advance money on the goods; that My, Liyall expressly promised,
if be should so advance, the goods would be delivered to him.
And they go so far a8 to say that Mr. Lyall was guilty of a
purposeless fraud in misstating to Ramrutton what he had
written on the letter. .All this I entirely disbelieve. On the
undisputed. facts, however, I think the plaintifis are entitled to
succeed in the suif. 'Where the purchaser of goods transfers his
interest to another, and gives that other a delivery\‘drdgr or.
other document purporting to entitle him to present possession,
and where the original vendor assents to the transaction hy.
acknowledging the title of the transferee, the original vendor
cannot afterwards either deny the property of the transferee, or
seb up & lien for unpaid price against his right of possession, at
any rate if the transforee has acted on the faith of such
acknowledgment.
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Section 98 of the Contract Act states this doctrine plaijks
bub it only mentions in express terms the caso of a sub-purc.humds
and there may be some doubt whether it includes the cas- ¢ ¢]

hmmuymuu.. mortgagee; if it does, there is, I think, no doubt of the plaf,g(-,l

right to recover. - If it does not, then the case is governrd b@,(
the previous law, and the c&ses of Huwes v. Wataom",‘
Pearsom v. Dawson (2), Woodley v. Coventry (3), Knighia.~,
Wiffen (4)° ave, I think, clear authoritios for the law as Ihave
stated it. '

The plaintiffy’ interest in the goods undelivored amounils to
Ras. 5,000, and it has boen shown thut they are worth / ore
than that sum. There will, therefore, bo & decroe for the pﬁj_u.
tiffs for Rs. 5,000, with costs on seale 2.

The defendants appealed.

Mr, Kemnedy (with him Mr. Phillips) for the appella.nl:s....
The plaintiffe claim as being the absolute propriotors of! tid
bags ; instead of claiming as mortgagees, thoy have get; upa ‘cu.se
of contract, but there is no written contract, M, Justice Wilson
has found, that although there was no contract, the plaingiffy
had an equitable claim. We did not claim a lion on any of ithe
bags which wero paid for on delivery, but only on those undeli-
vered and unpaid for. [Ganmy, C. J—The question is, whoether
the defondants did or did not put it out of their power to claim
o lien on the 87,500 bags undelivered.] In tho case of Kwights
v. Wiffen (4), the goods had not passod, and it doos neb appoar
whether the sale was for cash or on credit. The vendor's lien
does not arise until there has been n transfor of possossion.
Further, the case was decided on the point of estoppel. If the
delivery order acted as an estoppel, we are placed in no worse
position if we gave something eclse beyond the delivery ordew
Farmeloe v. Baim (5) lays down that a delivery order doos nob
estop the defendants from setting up as against the vendeed of
the fivat purchasers their right as unpuid vendows to withhold
delivery, [Ponmirex, J.—That caso only gows so far 48 this;

(1) 2 B. & C,, 640, (3) 2 IL & U,, 164,
() B B & B, 4485 8, C, 27 L. (4) L. R, 6.Q, B, 660,
3, Q. B, 913, () 1L &, 0. 1., 0.
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E sl pia,mtlﬂ's ‘must pay if they wish to sue. There'is a

‘mal vendes, and one given to some ane else.] The meaning
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Whuhe decision in Woodley v. Coventry (1) is, that where a man Sounuscuss.

defnowledges that he holds goods on behalf of another, he
w!z:nﬂt afterwards say he does hot do so &s against those who
acted on the representation. The Merchant Banking Co. of
London v. Phenic Bessemer Steel Oo, (2) shows, thai delivery
oxders may, in some cases, become secarities, and pass from hand
to hand, free from vendor’s lien. [PoNTirex, J.—Thab is not a
chse of est.oppel GartH, C. J.—The question there was, whether
& dooament drawn up in the form there used, avoided & right of
‘?ien.] Section 115 of the Evidence Act intends to include all the
vages of estoppel applicable to India, and all other cases uader
any of the Eoglish cases used as estoppels are therefore excluded.
[PoNTrFEx, J—In what part of the Aet do you find that the
_estoppels mentioned, are the only cases of estoppels to be used
out here. Supposing ss. 115, 116, and 117 had been omitted
from the Act, could not the Courts have gwen affect to the
doctrine of estoppel 7]

My, Phillips on the same side.—I submit & plaintiff eannot,
alter making a case of express contract, throw over that, and rely
on thedoctrine of estoppel. If the defendant Company’s agent
bad kunown he was giving up his right to cash payment, is it
probable that he would have gone on with the contract. Can,
therefore, & pérson, when acting in ignorance of such a fact, be
said to be estopped from denying what he was ignorant of?
Most of the cases cited in the judgment were not for cash on
delivery. In Knights v. Wiffon (8) and Woodley v, Coventry (1)
no question was raised as.to cash- paymenb §o it must have

been unnecessary to decide that questior- ~Enights v. Wiffen (3) )
decides that, if there were no sub-sale, a vendorm1ght say, “1.

refuse to deliver because yon are insolvent;” bub if thers had
been no insolvency, he would have been bound to deliver. The
goods in Pearson v. Dawson (4) were sold on a bill ‘at three
(1) 2 H. and C,, 164. . (9 B.B. & B, 48; 8. C, 27
(2) L. R., 5 Ch. D,, 205, L. d, Q. B, 24d.
(3) L, R, 5 Q. B, 660,
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monthy' sight, and therefore the vendee had a right 4o {8
delivery without payment, In Dizon v.' Yutes (1) the gd @,
were sold on credit, or paid for by bill, In Griffithe v. Perry e,
no particalar iron was ever set gpart or appropriated to ansP®:
the contract. It requires a shox?ger caso than those montmx_le ol
the judgment of the lower Court before our right of lien can
done away with ; the plaintiffs in this case wish to substitute M
the old contract, one fresh and larger,—i.c., they endeavour to’ gxﬂ
rid of an express term of the old contract, wiz, “camsh
delivery.” As to what is considered essentisl in questign t“
estoppel, see Freeman v. Cooke (3).

Myx. Bramson, Mr. Bonnerjes, and Mr. Allen, for tho respony
dents, were not called upon.

The judgment of the Court was delivered by

Ganta, C. J-—~We think that the lower Court hos taken s
correct view of this case. The plaint does not very correctly
describe what the true cause of action is against the defondants;
but the evidence is conflicting, and the circumstances peouliar;
end we think that the learned Judge was fully justified in
giving the plaintiffs a dearee for what really appears to bé
their due. -

The facts, as we consider them b0 be proved, ave these:

Messrs. Coben Brothers had contracted with tho.fefendants
to buy of them & large number of gunny bags in/the months
of April and May 1878. The tjme for taking dolivery of these
begs had been exten. the re‘c)uo:t',{;i’més’sl;'s. Cohen ; and

there remained 107;500 bags atill undelivered,

The defendants had been pressing Messrs. Cohen to. take
delivery of these bags; and on the last-mentioned day M.
Cohen, a member of the firm, called at the office of Mesans,
Macneill and Co, the defendants’ agents, He informed them.
that he had arranged to take delivery of 57,500 bags, and he

‘then made a further contract for the purchase of 30,000 twilled

bags. Accordingly, on the following morning, the 23rd July,
the defendant Cowpany semt to Messrs, Cohen delivery orders

(1) § B. and Ad,, 313, 330, (2) 1 Rllis and Eliis, '680. .
(3) 2 Bxch. Rep,, 654,



L.va CALCUTTA SERIRES.

the BY7.500 bags, and also for the 30,000 twilled bags sold

the .previous day. On the afternoon of that day Mr. Cohen
Al called at the office of Macneill and Co., and saw Mv, Lyall,
10 had hhe conduct of their business as the agents of the
endants. According to Mr. Lyall 8 own evidence, Mr, Cohen,

this occasion, handed him ‘an open letter from Cohen Bro-
ers to Macneill and Co,, in the following terms:

MEMORANDUM.
rom Compy BrormErs awp Co., 11, Radha Bazar Lane, Caloutie,
to Mzssre. Maowginn anp Co., Agents, Ganges Juts (o., dated 23rd
July 1878,
Dznaw. Sixs,
Wirn reference to your delivery orders, Nas. 45 to 52, for
57,500 O bage, and Nos. 58 to 55, for 30,000 A twills, we have
handed the delivery.orders to Baboo Roop Ohsnd Bamareemull, to
whom you will plense deliver the bags as may be required,
Yours faithfully,
OOHEN BROTHERS & CO.

Mr. Cohen said, that he had made arrangements to take the
bags; for which they had received the delivery orders; bub that
he wished Macneill and Co. to deliver them to a person whom
Yo had brought with him, the witness Ramrutton, who in fact
represented the plaintiffs.

He then went and fetched Ramrutton into the room, and
pointing to bim said, that he was the man whom he wanted
to have the bags, and begged Mr. Lyasll to wnte to the manager
to that- effect. Mr. Lyall said, that there was no necessity for
such ‘a lotéer';. but if he wished it, he would give one. He then
proposed merely o initial the open lebter; but Mr, Cohen said
that that Would not be enough, because he wished the bearer per-
sonally to.-get delivery; and therefors Mr. Lyall wrote these
words upon the letter,— the bearer of this will pérsonally take
delivery of each lot.@s required.” ‘Mr. Lyall states that he
had .o ‘conversation with Ramrutton, and thab this was sub-
stantially all that passed.

Ramrutton, on the other hand, says, that he told Mr, Lyall, that
-Roop Ohund Samarsemull, one of the plaintiffs, wanted the paper
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1880 signed by Mr. Lyall as & guarsntes for the 87,500 bagsjy

o Fanans that if he signed it, the plaintiffs would advance Rs. 15,000
we Co.  Cohen; so thab, according to his evidence, Mr. Tiyall had nof|
Souu::;'m“x.l.. of the whole arrangement betyveen the plaintiffs and Mes:
Cohen. This fact of Ramrutton’s statement, howover, the learr.
Judge in the Court below hal dishelieved, and we are n
disposed to question the corvectmess of his finding in th
respect. Mr. Lyall, on the other hand, states, that he believe
Ramrutton to be merely a- servant of Messrs, Cohon, and the
the only reason why he was asked to sign tho lothor, was i,
order to secure the delivery of the bags to that partlcula
man. Bub this statement of Mr. Lyall really amounts to
nothing. What was said and done on this occeasion is of course
evidence; but what was passing in Mr. Lyall’s mind is no
- evidence as against. the plaintiff. We arc bound to puta
Yeasonable construction on what occurred, and to view _the
" transaction s Mr. Lyall himself being a morcoutile man and
s man of business, ought to have regorded it: and dealing
with it in that way, it seoms to us quite impossible to accept
the explanation which Mr. Lyall himself, and the appellants’
counsel have endeavoured to impress upon us. It is obvious
that Ramrutton was introduced to Mr. Lyall, not as a servant
of Cohen and Co., but as a third porson, to whom ho desired
Mr. Lyall to transfer the right of taking bags undor the delivery
orders. Messrs. Oohen had experienced groat difficulty in taking
delivery of these bags; it is protty cloar that this dlihoul‘r,y
atose from theif not being in a position to pay fov thom; and
the fact of Ramruttaon being introduced, and of Mossrs, Ma.cnelll‘
being asked as a favor to mako a special order for Bho deliver y'
of the bags to him, was quite pufficient, ag it seems to wus;
coupled wit.h the other ecircumstances of the case, to have. fully
apprized Mr. Lyall of what he was really askod to do.

The delivory orders which had been sent on the morning of
the 23vd would have enabled any seriant of Mossrs. Cohen
to. obtain delivery of the goods upon paying for them. It
would have been quite unnecessary to ask Mr: Liyall as o favor
to deliver the: gocds to any of Messrs, Cohen's servants:. and
Mr. Lyﬂlllknew thind perfoctly. woll, Tho.favor which Mz, Ophan
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- nglked Was to obtain an order for delivery to the plaintiffs, with
whom' he was making the arrangements; and we think that
Mr, ‘Lyall must, as he ought to, have known that this was Mr.

"Cohen’s intention.

‘Certain it is, that, upon the fa,1th of the order whick Mr. Liyall
gigned for the delivery of the gdods to Ramrutton, the plaintiffs
were induced to, and did actually, advance Ra. 15,000 to Messrs.
Cohen on that same day; and the larger portion of the goods
“was in fact afterwards delivered to' the plaintffs under that
order, without their being required to pay for them.

The case, therefore, appears to us to come clearly within the
principle of the authorities which were acted upon by the
learned Judge, and especially the cases of ZXKmights .
Wiffen (1) and Woodley v. Coventry (2). In the latter case,
the defendants, who were warehousemen, had sold to & Mr. Clark
g portion of a large quantity of flour, which was lying at their
warehouse, without making any appropriation to him of dny
particular barrels. Mr. Clark then sold to Messrs, Woodley, the
plaintiffs, a portion of that flour, and gave them a delivery
order for it ; which delivery order was taken to the defendants,
who said that “it was in order,” and subsequently delivered to
the plaintiffs a portion of the flour. Clark then became insol-
vent, and the defendants refused to deliver to the plaintiffs the
remainder of the flour. But it wag held, that as the defendants
had consented to the transfer, and had thereby induced the
plaintiff to act upon it, it was not competent to them to recede
from their word, or to vepudiate the transfer which bhey hacl
been the mesns of confirming,

In that case, as in this, no actual appropriation of the goods
had been made to the original purchager; and the point was
taken, as it has been here, that as there had been no severance
of the particular goods, no property in them had passed fo the
vendees; but the Cour} considered that as the delivery orders
hiad been assented to by the defendants,the latter were estdpped
from denying that they held the goods, answering to the
description in those orders, at the disposal of the person to whom
the orders were given,

() L. B, 5 Q. B,, 660. (2) 2 H. & 0., 164,
90
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The casge of Kuighis v. Wiffen (1) is to the simo oflect,
there also no appropriation of the goods had been made to t.,
original purchasers ab the time of the transfer.

It has been further contended by the appellants, that
as. 115 to 117 contained in Chap. VIII of the Evidence Act lay
down the only rules of estoppel which are now intendod .to be
in force in British India; that those rnles are trcated hy.the
Act as rules of evidence; and that, by . 2 of the Act, all vules
of evidence are repealed, except those which the Act containa.

But if this argument wero well founded, the consequences
would indeed be serioms. The Cowrts here would then be
debarred from entertaining any questions in thenature of estopel
which did mot come within the scope of ss. 115 to 117, how-
ever impartant those guestions might be to the due adminis-
tration of the law.

The fallacy of the argument isin supposing thab all xules of
estoppel ave also rules of evidence. The enactment in s 115
is, no doubt, in one sense, & rule. of evidence. It is fomnded

. upon the well-known doctrine laid down in Pickard v. Sears (2)

and other cases, that whers a man has made a representation
to another of a particular fact or stabe of circumstances, and
has thereby wilfully induced that other to act upon that ropre-
sentation and to alter his own previous position, ho is cstopped
a8 against that person from proving that the fact or stabo of
citcumstances was not true, In such a case the rule of estoppel
becomes so far a rule of evidence, that evidence is not admissible
to disprove the fact or state of circumstances which was repre-
sented to exist. Rubt “estoppels,” in the sense in which the
term is uged in English legal phraseclogy, are matters of infinite
variety, and are by no means confined to the subjects which aro
dealt with in Chap. VIII of the Evidence Act. A man may
be estopped, not only from giving particular evidence, but from
doing acts, or velying upon any particular arguments or conten-
tion,” which the rules of equity and good conscience Jprevent
his using as against his opponent. A large mumber of cases of

- this kind -will be found collected in the notés to Doe v. Oliver (8) ;

() L. R, 6 Q. B, 660. (3) 2 Smith's L, G, 8ih edn., 1p.
(2) 6 Ad. & L., 489, 15 ot seq.
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and whatever the true meaning of s. 2 of the Evidence Act 1880
may be as regards estoppels which prevent persons from giving | Gayaus
evidence, we are clearly of opirnion that it does not debar the me Co,
plaintiffs in this case frgm availing themselves of their present Bovnusstuz,
contention as against the defendants.

When onee Mr. Lyall had consented to the transfer which
had been made to the plaintiffs by his instrumentality, and had
placed it in the power of Messrs. Cohen to obtain an advanece
from the plaintiffs on the strength of it, it would clearly be
inequitable to allow the defendants to recede from the arrange-
ments which had been made by their agent, Mr. Lyall.

Holdmu therefore, as we do, that the judgment of the Court
below was right on principle, and as there was no contention on
the part of the appellants that the amount of the damages was
erroneously estimated, the appeal will be dismissed with costs
on scale 2.

Appeal dismissed,

Attorneys for the appellants : Messrs. Roberts, Morgan, & Co

Adttornays for the respondents : Messrs. Orr and Harriss.

Before Mr. Justice Wilson.,

GOBIND LOLL SEAL Axp omasrs v, DEBENDRONATH MULLICK 1880
AND OTHERS, Jany, 23

Limitation Act (XV of 1877), sehed. ii, aris. 139, 142, 144.

In a suit to recover possession of a house, tho plaintiffs alleged that their
predecessor in title had permitted 4, the father of the defendants, to occupy
the house in question without paying any vent for it, and that since A's
death, which took place abous twenty yenrs before the institution of the
suit, the defendants had been permitted to reside therein without paying
rent. The defendants contended, that the plaintify' predecessor in title’
hed made o gift of the hopse fo 4 ; that he had remained in possession of
it until his death ; and that since then they had been in possession ‘of the
hiouse by virtue of the gift.

Held, that the suit was barred by limitation under Act XV of 1877,
scbed, ii, art, 142,

T'he menning of drt. 142 is, that where there has been possesslon followed
by .o discontinuance of possession, time runs from the moment of its dispou-

91



