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The appellant will also be entitled to the costs of this
appeal.

Agents for the appellant: Messys. Bailey, Shaw, and Gillett.

Agent for the respondent: Nyr. T, L. Wilson,

ORIGINAL CIVIL.

]

Before Sir Richard Garth, KL., Chief Justice, and Mr. Juslice Poulifew,
THE BANK OF BENGAL (Praivnirrs) ». MENDES

(DrrexpanT).
Theft of Negotiable Enstrument— Titla—Pyrchaser of siolen Security,

In the month of October 1878, & Guvernment promissory note for Rs, 10,000
was sent from the 4 trensury to the Public Debt Qilice for enfacement,
The note was duly received at the office, sud its veceipt wrs entered in the
proper book, The business of the Public Debt Office is onrried ou by
certain officers of the B Bank., The note was stolen from the office, md
endorsed over by the thicf to a person, who sold it to C for full valne. "I'he
note bore two blank endorsements priov to that of the thicf, In the same
month € applied to the B Bank for a loan, which the Bank ngreed to make
upon' the security of (s promissory note, and tho deposit of Uovernment
notes. The form of application for the loan specified by their numbers the
notes which were to be deposited. One of these wns the stolen note. Beforo
finully agreeing to the advance, the oflicers of the Bank in charge of the Loan
Depnrtment sent the application, showing the numbers of the notes to thae
Public Debt Office, and received it baok with a memorandum upon it ta
the effeot that the notes were mnot atopped. Qn the 2324 October the loan
was made, and the securities weve given, Shortly afterwards the thefs wus
discovered, and the note wns stopped. In November the Bank, at the
‘request of C, sent the note to the Public Debs Ofiice for payment of interest,
and the note was detained by the snperintendent. T'he Bank then required
C to repay the amount of his loan. This he refused to do uuless all his
seourities were handed over to him. In n suit by the Bank against ¢ upon
his promissory note :

Held, that he was not entitled to refuse payment nutil the stolan note was
given np to him,

Per Garrr, G J—~The Public Debt Branoh of the B Bank is as
much & Government officc as if it were carvied on separately under
the manngement of Qovernment officers, The note was, therefore, stolen
whilst virtually in the hands of the. Government, and was, when detained
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by the superintendent of the Public Debt Office, held by him as the agent
of the Government on behulf of the true owner at the time when it was
stolen, and the Bank had no right or power to take it in'their private capacity
out of the hands of the Public Debt Office.

When an ingtrument, such as the note in question, has been stolen, the
person from whom it was stolen has a froﬂd title to it, not only 28 against the
thief, but ns against nny person who subsequently becomes the holder, unless
such person can prove that the instrument bad become negotinble ab the
time it was stolen, and thit he had obtained it dond fide for value without
notice of the theft. .In this cnse the note was stolen whilst in the custody
of the Public Debt Office before C had any title to it. The Bank, therefore,
as agents for the Government, on behnlf of the truo owner, from whom and
on whose behalf they received it, had primé farie a better title than the
thief or any one claiming through him, and C, in order to rebut that primd
Jacie cnse, would have to show that he was a bond jfide holder for wvalue. In
order to do so he would have to prove that the note at the time whon it was
stolen was a negotinble instrument, and this he had failed to do, as he had
not proved that the endorsements prior to that of the thief were gennine,

THIS was a suit brought by the Bank of Bengal on a promis-
sory vote for Rs. 14,700, payable on demand, given under the
following circumstances to the Bank :—

In October 1878, the defendant applied to the Bank for an
advance, which the Bauk agreed fo malke upon the security of the
defendanb’s promissory note, and the deposit of Government secu~
rities. The defendant deposited Government paper as security to

the amount required, and the Bank, after satisfying themselves

through the Public Debt Office, that the nctes were not stopped,
made the advance at a later date. The Bank sent the Government
paper deposited with them as security for the advance to the
Puablic Debt Office for payment of interest. There one of the
+ Government promissory notes was recognized as a stolen note, and
detained. It appeared that the note in quesbmn had been origi~
nally sent from the Backergunge treasury to the Public Debt
Office for enfacement, but that, whilst at the Public Debt Office,
it was stolen by one Gxish Chunder Banetjes, & clerk employed
in the office. The Backergungs treasury not receiving the note
back mede enquiries, which ultimately led to the Public Debt
Office deta.mmo' the note as ahbove stated when sent to them
for payment of irterest, There were two blank endorseraents
‘upon the note prior to that of Grish Chunder Banerjee, bat
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no evidente was given as to whether they were gennine or not,.
The plaintifs, on receiving notice from the Public Debt Office
of the detainer placed upon the mnote in question, demanded
from the dofendant payment of his promissory note. The
defendant was willing to pay o all the securities being giver
up to him. The Bank refused to deliver to hita the note said to
bave been stolen, and as the defendant refused payment exceps
on this condition, the Bank brought the suib to recover the
money due ou the promissory note.

M, Phillips and Mr. Trevelyan for the plaintiffs.
‘Mr, Jackson and Mr. Stokos for the defendant.

The judgment of the lower Court was delivered by

‘WiLsoN, J.—About the facts of this case there is no doubt.
The plaintiffs, the Bank of Bengal, not only carry on tho ordi-
navy business of bankers; they also, under arrangement with
the Government, have the management of the publie debt of
this country, and certain of their officers are specially employed
in-this braneh of their business, known as the Public Dbt Office,
In October 1878, a Government note for Rs. 10,000 was trans-
mitted from the treasury ab Backergunge to the Public Debt
Office for enfacement,—that is to say, for marking in tha way
necessary to obbain payment of interest at Backerpunge. It is
not shown to whom the note belonged, from whom the treasury
received it, or on whose behalf they sent ib for enfacoment.
The note was duly recsived at the Public Debt Office, and its
receipt entered in the proper book. It then disappeared, It
has never been enfaced, nor entered in the enfacement book, and.
when it next appeared, it bore the endorsemont of Grish Chunder
Banerjee, a clark in the Public Debt Office, employed in the’
enfacement of notes, and who immediately aftor thio loss laft the
service of the Banlk, Thero can be no doubt, T think, that Grish
Chunder stole the note. Ho sold it to Prosad Dass Boral, and
the latter sold it to the defendant, in each case for full value.
In October 1878 the defendant applicd to the Baunk for an
advanco of Rs. 14,700, which tho Bank agreed to make upon the
secutity of the defendant’s own promissory note and the deposit
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of Government notes. The form of application for the loan
specified by their numbers the'notes which were to be deposited:
One of these was the stolen note. Before finally agreeing to the
advance, the officers of the Bank, in cliarge of the Loan Depart-
ment, sent the application, shc‘wmg the numbers of the notes,
over to the Public Debt Office, and received it~ back with a
written memorandum upon it to the effect that the notes were
not stopped; and, thereupon, on the 23rd of October, the loan
was made, and the agreed securities given. Very shortly after-
wards a letter from the Backergunge treasury called the atten
tion of the Bank in its Public Debt Department, to the fact that
the note in question had not been returned enfaced. Inquiries
were thereupon made, the loss was discovered, and a notice
ingerted in the Gazefte that the note was stopped. Some time
after this, the note was sent from the Loan Depertment of the
Bank to the Public Debt Office for payment of interest. In the
latter Department it was recognized as the stolen note, and
detained, Correspondence then ensued between the Bank and
the . defendant. Tt is not, I think, necessary to examine the
various letters in detail. The upshot was, that the Bank claimed
repayment of the loan. The defondant refused to pey unless
the Bank would give back the note they had stopped.

The Bank thereupon brought the present suib upon the
defendant’s promissory note. The defendant resists the claim
upon the ground he has throughout insisted upon.

It was contended, in the first place, for the plaintiffs, that
even if the defendant be entitled to have the note given up,
still their refusal to do so was not a defence to this suit. I
cannot assent to this view. I think where money is lent upon
security, if the lender claims to be repaid, he must be prepared
to give up the security, unless he can show sufficient excuse for
not doing so. It is not necessary to enquire how such a defence
could bo raised, or whether it could be raised at all elsewhere,
and under other systems of procedure, I do not see any diffi-
culty under the procedure here in force.

Another pomb was raised, and raised on behslf of the defend-
ant, which it is well to notice befors dealing with the main
- questions in the case, It was said that, whatever the rights of
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the parties might otherwise be, the memorandum “ not stopped,”

Bawk or  written ab the Public Debt Office, on the loan application,

Benagat
v,
Mugpus.

estopped the Bank from saying that the note had at that time
heen stolen. I think that is not so. The enquiry was made by
the Bank for its own protection, not by the defendant. The
statoment was addressed to the Bank, not to tho defendant.
Moreover, the statement was true. The nocessary clements to
give rise to an estoppel, are, thevefore, wanting.

Have the Bank then shown any sufficient excuse for refusing
to give up the note? As to this veference was mado to s. 117
of the Evidence Act, which it was argued precluded the Bank
from disputing the defendant’s title to the note. That section
says :—" Norshall any bailee be permitted to deny that his bailor
had, at the time when the bailment commenced, authovity to
make such bailment.” Explanation (2) runs:~~If a bailee deli-
vers the goods bailed to a person other than the bailor, he may
prove that such person had a right to them as againsh the
bailor.”, It is plain, I think, that there has heen nothing which
can be called a delivery of the note, actnal or constructive, by
the Bank to any third person. It hasin fact remained in their
bhands throughout., They do not show that they have ac-
knowledged the title of any third person, or that thoy are
retaining the mnote on behalf or in right of any third person.
On the contrary, the cvidence is cloar, that thoy stopped tho
note in their own interest, and for their own protection,

The terms of Expl. (2), therefors, do not apply. Tho case
(assuming for this purpose the question of title in favor
of the Bask) is the simple one of a person advancing money
on pledge of what turn out to be his own goods, At first sight
the words of the Evidence Act seem conclusively to prevent the,
bailee’s setting up his own right as against the bailor, But
there arc weighty considerations on the other side. The estop-
pel can, I think, be only co-cxtensive with the bailnent, If
then the pledgee ware, by reason of the bailinent, compelled to
give up his own goods to the pledgor, the estoppel would then
be at an end, and there would be nothing that I can see to
preclude his ab once recovering them back again on the strength
of his own better title. Again, by s 164 of the Contract Act,
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the bailor warrants his title. “ The bailor is responsible to the
bailee for any loss which the bailee may sustain by reason that
the bailor was not entitled to make the bailment.” If then, by
virtue of the bailment, the pledgee were obliged to part with hia
own goods, this section seemsfto give Lim the right to recover
their value as damages from the pledgor.

Upon the principle of avoiding circuity of action, lest that
should be recovered in one suit which could be recovered back
in another, I think that a person who has inadvertently taken
his own goods in pledge, may set up his own title against a claim
of the pledgor.

It vremains only to consider, whether the Bank have shown
a better title than the defendant, Asto this it must be observed,
that even apart from s. 117 of the Evidence Act, the burden of
proof lies upon the Bank. They are seeking to excuse the non-
fulfilment of their contract.

Now the Bank have begun the history of the note at the time
when it reached their own hands, and went on to the possession
of Grigh Chunder Banerjee. But when the note .is looked at, it
appears that there are two blank endorsements upon the note
above that of Qrish Chunder Banerjee, one of Issur Chunder
Bose, the other of Sarat Chunder Mookerjee. In the absence of
any evidence to the contrary, I think those éndorsements must
be taken to be genuine, and to have been upon the note, before it
waa gtolen. It follows that the note, when stolen, was payable to
bearer, and us the plaintiff is & holder for value, he has a title
good against the Bank.

I am, theyefore, of opinion that the Bank are bound to give up
the note in question as.well as the others deposited as security.

The decree will be, that the defendant pay the Bank the sum-
of Rs. 14,700 upon their delivering up to him the securities. .

As the Bank are, in my opinion, wrong upon the .point in
controversy in the auit, they must pay costs on scale No. 2.

- Againgb this judgment.the plaintiffs appealsd.

The Advocate-General (Mr, 'Il’aul) and Mr. Phillips for the
appellants.

‘Mr, Bramson and Mr, Siokoe for the respondent.
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The .4 dvocate-General.—The defence setup is bad, for although -
defendant says he was ready and willing to pay, he has not
done so; nor has he paid the money into Court. The Judge
deals with the matter in his judgment as if it were a bail
ment, but it is a question of fnortgage, Under the Contract
Act, with one exception, the word “goods” does not include
negofiable instruments, but the bailment sections, at all events,
do not do so. If anote is stolen, the property does not pass to .
the holder unless he can show that he is & bond fide purchaser
for value; the note was not detained by us, bubt by the Public
Debt Office. [PontiFax, J.—The Publio Debt Office had only a
right to refuse to pay interest, bub not to detain the note. The
defendant bas a right of suit against the Bank, Supposing it to
have been the Agra Bank, whichsent up the note for enfacemoent
to the Public Debt Office, would the latter have had the right to
withhold it from the Agre Bank?] I am now prepared, to
show, that one of the signatures, blank endorsed on the note,
was & forgery. In the Court below I took up a legal position,
and said T am entitled to judgment; but the Judge las seid
“you are entitled to a contingent judgment,” and it is that
which Iappeal against. In England an equitable plea such as
is used in the defendant's written statement under the circum-
stances would be bad. [Garrs, C. J—I think not, the Cowrt
of Chancery, for the sake of doing equity, would be bound to
make some order on the subject.] The Courts would not inter-
fere to prevent the suit proceeding. [Gawrr, 0. J~That is ane
question, then there remains the question, supposing such a
defence is set up, onght not you to be in a posiion to show
that you could not give the security up? Powrrex, J.—1If
you brought your suit in England on the promissory noto, you -
would be entitled to judgment, and the defendant would have
to bring a redemption suit for the reeovery of his property.
Then comes the question, does not the defondant’s writban state-
ment in this suit answer the purpose of a crosg-suit 7 No,

because the circumstances arc not sufficiontly set out,

Mxr. Phillips,on the same side.~I contend, (i) the plea set
up is no defence to the action; (i) if it is.a defence, we haye
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. gufficiently met it; (iil) if it is a defence, we have shown that 1880

the note was stolen, and that the endorsement was a forgery.
Taking the man in possession of the mnote to have given full
value for it, he is not a holder as he has not shown that the
endorsements were good at the time it was stolen; it was not
a negotiable instrument. With regard to the question whether
the defence set up is a defence in strict right, a Court of
Equity might say, your conduet is so inequitable that we will
stay your snit. There ave no cases, however, which show thab
where there has been & dispute as to the title, that the Court
would interfere. We are acting bond fide for our own protec-
tion, and ave not holders perversely, and the Court of Equity
would not stop our suit.

Mr. Bramson.—Is the Bank entitled to sue, having refused to
deliver over the securities? T rely on s. 110 of the Evidence
Act, We were in possession of Government paper through the
Bank, and the person holding, when the suit was brought, was
Mendes, Until our possession be determined, the burden of prov-
ing that the note did not belong to us, is. on the Bank., They
are not entitled to set up & jus tertit without first determining
our title: Biddel v.Bond (1). After the note was endorsed in
blank, its negotiability could not be restrained by & =epecial
indorsement: Walker v. Macdonald (2). [PoNTIFEX, J.~The

mouney ought to bave been paid into Court as in Schoole v.

Sall (3).]

The judgments of the Court were as follows :—

GARTH, C. Jg~This suit is brought by the Bank of Bengal
to recover from the defendant the sum of Rs, 14,700 and inter-
est upon his promissory note. :

The defendant’s answer is, that the note waa given to secure
to the Bank the repayment of a loan, which they made to him
in Qctober 1878; bha,’r:, as part of the same transaction, he
deposited with the Bank, by way of further security, certain
(overnment notes, one of which was for Rs. 10,000; and that

(1) 6 B, and 8,, 225, 227. . .(2) 2 Exch.,527.
: (3) 1 Sch. and Lief,, 176,
88
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he is not bound to pay them their money, unless they are
prepared to give him back those notes.

The Bank are ready to give up all the sceurities, exoept the
note for Rs. 10,000, which thoy say that thoy are nnable to
return for the following rcn.son'} :

In one branch of their establislunent thoy ecarry on the
ordinary business of bankers; in another, which is called the
Public Debt Office, they have the mauagement of the public
debt on behalf of the Government, both branches being under
the charge of officers who are employed and paid by the Bank
of Bengal,

Before the loan in question was effectod, the GGovernment
note for Rs. 10,000 bad been sent from the treasury at Backer-
gunge to the Public Debt Office for « eufacement,”—that is to say,
for the purpose of being marked, so that interest inight be
obtained upon it at the Backergungo tromsury. It does not
appear on whose behalf this note was sent from Backergunge, or
who was the actual holder of it at that time. The lesrned
Judge finds upon the evidenco, and in thia I quite agree with
him, that the noto was stolen whilst in the Public Debt Office,
by an officer employed there, callod Grish Chuader Banerjeo (in
fact we now learn that thiy man has been subsequontly conviet-
ed of stealing it), bub the theft had not been discovered at the
time when the defendant’s loan was eoffected; and consorguontly
whon the Bank sent at that time to enquire at the Public Debt
Offico, whether the note had been stopped, the answer was,
that it had not.

The theft, however, having been aftorwards, discovered, .a
notice in the usual course was inserted in the. O'azcuttw Gazetle,
that, in consequence of the note having been stolen, the payment
of the note and of interost upon it was stopped.

On tho 20th of November the note was, at the vequest of the
defendant, sent by the Banlk to the Publie Debt Office, in order
that interest might be obtained upon it, and it was then and
there stopped by Mr. Biss, who waa the officiating Superit-
tondent in that office. | |

A Jetiter of he Gth of Octobor 1878 was then sent by the
Bank 0 tho dofondant, requesting him at once to repay the
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loan, and informing him that the Rs. 10,000  note had been
stopped.

 Upon this & correspondence ensued, the effect of which was,
that the defendant refused to pay the money, until the Rs.
10,000 note was returned; and, the Bank, en the other hand,
insisted that they eould nof, and were not bound to reburn it,
because it was stopped in the Public Debt Office.

In this state of facts the learned Judge in the Court below
has decided, that the plaintiffs have shown no sufficient reason
for refusing to return the note to the defendant. He considers
that they are in & position to refurn it, and that until they do
80, the defendant is not bound to repay the money. And he
seems to say further, that, assuming the plaiutiffc to have the
right to hold the note against the defendant, if they could show
that they had a better fitle to it than he has, they have not
shown such & title.

I am unable to take this view of the plaintiffi’ rights or
position. T quite agree, that if it were in the plaintiffis’ power,
consistently with their relations to the CGovernment, to return
the note to the defendant, they must be ready to do so before
they could ask for repayment of the loan.

But it appears to me in the first place, that it is.mo longer
optional with the plaintiffs to return the note to the defendant,
It has been stopped in that branch of their esfablishment
where they are acting, not in their capacity of private bankers,
but as the agents of the Government. The Public Debt
Branch of the establishment seems to me, for the purposes of
this. question, to be as much a Government office as if it were
carried on separately under the management of officers in direct
Government employ. 7

That being =0, this note was stolen whilst it was virtually
in the hands of the Government. It was in the custody of the
Government on behalf of the person to whom it belonged at
the time when it was stolen from the Public Debt Office.

Tt then came into the possession of the plaintiffs, when the
defendant’s loan was effected in their private capacity of
bankers, and at the defendant's own request it was sent %o ‘the
Public Debt Office to obtain the -interest payable wpon it. It
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was then and there detained by the Superintendent of the

“Banx or  Pyblic Debt Office ; and I consider that, as he held it as tho agent
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of the Government on behalf of the true ownor at the time
when it ‘was stolen, he was not only ab libexty but bound to
detain it on behalf of that person, when it thus came back into
his possession. .

It was contended on the part of the defondant that the
Public Debt Office had no 1ight to detain the note ; and that, at
the utmost, they could only have given notice to the person for
whom they originally received it, to enable him to contest the
defondant’s title ; and if he did nob eontest it within a certain
time, they were bound to return it to the defendant. But I
think, as at present advised, that this was not the position of
the Public Debt Office. It might have been their position, no
doubt, if they had received a notice in the nature of a sbop-
order from some third person, who ha.d loat it, or from whom
it had been sbolen, But as they were themselves the custodiang
of it when it was stolen from them, I think that they were
justified in detaining it, as such custodians, until the defendant
could make out a better title to it than the person for whom
they received it.

But however this may be, the Bank had no right ov power
in my opinion to take it, in theiv private capacity, out of the
hands of the Public Debt Office. :

If the Bank of Bengal and the Pablic: Debt Office had hecn
two separate establishments, the one under the charge of-
the Bank officers, and the other under the charge of the
Government, I take it there would have beon nadoubt that the
Bank, ander the circumstances, would have had no power of
returning it fo the defendant; and it seems to me that the.
fact of the Puablic Debt Offico being managed by the Bank,
instead of by the Government, makes mo difference in this
vespect.

I cannot aceept the view, which appests to have boen acted’
upon in. the Court below, that the Bank are detaining the note
“for their own protection and in their own interest” This is

mot, I think, what tho Bank’s witnesses say or moan ; and it is

not the Bank’s truc logal position, In my opinion the Bank, in.
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its[private capacity, has vo mare right or power to take the note
out of the hands of the Public Debt Office, after it has been
détained there, and to band it over to the defendant, than it
would have had, if the Public Debt Office had been a separate
Government establishment.

f this were not so, and if the rights of holders of Government
peper were to be less secure in consequence of both establish-
uts being under the control of the Bank officers, I think it
wauld clearly not be vight, in the interest of persons dealing
witth the Government, to allow the public debt to he any longer
ad by the Banlk of Bengal.

317 there is another view of this case which has been dealt

with Joy the Court Lelow, and which also appears to me to
afford), a complete answer to the defendant’s contention.

Asguming the Bank to be now bailees of the note, and to
have no right to detain it as against the defendant, unless they
can show that they hold it by a better title, the.question then
avises|, whether they have not in fact proved that they hold it
by a etter title ?

Notr I quite agree with the Court below that, in determining
this question, the onus probandi in the firgt instance lies upon
the Bank. They are bound o show that they hold the nota by
8 title superior to the defendant ; and even if they prove such &
title primd facie, the defendant is ab liberty to rebut it by prov-
ing a better one.

Then how stands the evidence in this respect ?

The defendant does not pretend to say that he was the owner
of the note when it was sent to the Public Debt.Office from
Backergunge, or that he derives title from the person who owned
it at that time. His tible, .suchyas it is, is derived from CGrish
Chunder Banerjes who stole it.

Now I teke it to be clear law, that when an.instrument, such
as the note in question, has been stolen, the person- from whom
it was stolen has a good title to'it, not only as against the
thief, but as agpinst any person who subsequently becomes the
holder, unless such person can prove that the instrument had
become nogokisble at the thme it was stolen, ‘and that he
obtained it dond fide for value without . nobice of the theft
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and guthorities thore cited,

Now hore I am satistied that the note was stnlon whilst
was in the custely of the Imblic Debb Ofice, aud inf
the defendant had any titl ‘to it. The Bank, therefirs,
agont.a for the Govormment, on behall of the true owner fi
whore and {or whom thoy received ik, have pedmd fucic ot
title to the note than the thiof, or any one elniming it from
through the thief. Thoy have shown, thevofuve, privut fuuin,
it soems to mo, that they bold the note by a titlo superior to tL
of tho defendant.

But then has tho dofendant rebubted that primd fr
by showing that he is a bond fide holder of the note for -

I think he has not.

The first thing which he was bound to prove for bhis p

was, that the nobe ab the time it was stolon wes & negotial
strument ; that it had bocome so by being endomed in!
Of this he has given no avidenco, Ho han nob shown that
of the endorsements prior to that of Gurish Chuander ln
werp gonuine, or that they wero npon the noto at all hof
was stolon.

The loarncd Judge in the Court helow has velieved 1
fendant from this dificulty, by pvusuming, in tho absufice of
evidence bo the contrary, thab tho apparvont endovsements grior to
that of CGlrish Chunder were genunine, Bub in this Ijdannot
agree with him. I thiuk that wo have no right to make any
presumptions in favor of the holder of a atolen uote. On the
contrary, we are bound o see, for the protection of the party
who bas been robbed, thnb overy link of the holder's titlo is
atrictly proved. If Grish Chunder Banerjee was vogue cnough
to stenl tho note, he might woll have bieen also roguo onough to
forge endorsamants for the purpose of giving it an appesvance of
negotiability. '

1 do nob enter into tho further question, which will proba.bly—
bavo to bo docided in another suit, whether, asmuning the nego-.
tlability of the mofe, the defendant has sutficiently showh that
he is o bowid fide holder for value,

(1170 B,1061, (2) 1 Buith's Yo ©, 7th B, 514,
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_if,g fhere is nobhing in cur present judgment to prevent him from

ou ging & suit againat the Government, or against the Bank of %\ux or

d la.s agents of the Government, or both, to establish Lis
wia to thk note as against the party who was robbed. All that
Go have to ‘decide here is, whether the plaintiffs are eutitled in

3| suit to\recover from the defendant the amount due for
pagicipal and linterest upon the note made by himself; -and for

; reasons which I have already given, I consider that they are

entitled.

Wli think, therefore, that the judgment of the lower Court
miuld be 1eversed{ and that the plaintiffs’ claim should be

Bud, with 1nteles‘€« at the current rate charged by the Bank
with }a-al from the 23 d:i)etober 1878 to the date of this decree,
affordiereafter on the a,go'x\e}s:MﬂIOunt of principal and interest
Aggirate of 6 per cent., with costs in both Courts on scale 2.
hmﬁ%ﬂﬂﬂx, J.~In this case the defendant, having taken a loan
capthe Bank of Bengal, deposited with them as security for

¢ three Government loan notes; one for' Rs. 10,000, one for

e, 5,000, and one for Rs. 1,000, and by way of colla,tera,l
lecunty gave the Bank a promissory note,

The Bank of Bengal, in striet performance of their duty. to
,fhe defendant for the purpose of drawing interest on his behalf,
and at his request, presented the loan note for Rs, 10,000 at
the Public Debt Office, the conduct of which, as it happens, has
been confided to the Bank by the Government, and the business
of which is carried on in their premises but in separate rooms,
through separate officers, and by separate books.

The Public Debt Office, rightly or wrongly (as to which I
decline to give any opinion in this suit), detained the note, in-
sisbing that it had been stolen from their previous custody, and
they decline to give it up without suit. The Advocate-General,
representing the plaintiff Bank, has formally denied on behalf
of his client that the Bank qua Bank detains the nofes.

Under these circumstances the Bdnk having been deprived,
at least for the time, of the main portion of their secarity, and
being under zeasonable apprehension that it may ultimately
prove valueless, sue the defendant on his promisgory note. The
defondant resists the suib. on the ground that he is not bound
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to pay until his securities are returned to him, and a dé¢ roy

Banz 0¥ has been made in the lower Couvt upon that footing.. It Lo

BruaAy
o,

MeNDES,

to mo that, even if the Bank had by cavelessness lost or mlﬂlla ib
the security, orif it was msponmble for the detentign’ Qf,‘,ﬂ)m‘
loan note, the proper decree would have been for pfa,qum-,,. Jhﬁs
Court by the defendant of fhe awount due by’ him,'.a8 "3m
Sahoole v. Sall (1); see also Bentinek v. Willink 3’2) ser

But as I view the evidence, and having regard to the ¢ oy
claimor by the Advoeate-General of any detaines by the Bank: g4
quo Bank—the case presents itself to my mind’ under the £

lowing aspoct :—A. mortgagur gives a! mortg,ao-ee what is.eitk
a bad security, or what can only prove t0-be a good securiyge
aftor the delay and coat of legal proceedmge , dlue?

In. the first case, the mortgagel»h% cortainly no onge for;
ing ‘payment ; and in the latter gaes, I caunot gee that } 1rpos
any- eqitity to force his mor tga.gee, Who has no knowledge e in.
manner in which the defendant becarns possossed of the" -um[“‘
to take proceedings for his benefit which must take time a.m;
may be inoperative, and meanthile to keep his mortgages out’
of bis money., At the most, what” 'he. Seems -to :ﬁe entitled to
ask is liberty, if necessary, to take proceedingg in; h;s mort-
gagee’s name upon an undertaking to indemnify the mortgﬁ.gec
against costs. Either with or without that liberty I think he is
bound to pay the debt.

The case has been argned as if it were a caso of bailor and
bailee, and s, 160 of the Coutract Act has beon reliod on. But
that section iz 10t even included amang the sections which
velats to bailment of goods as security for payment of debts (see
8: 172 to0 €. 179). "In my opinion neither s. 160 of tho Contract
Act, nors. 117 of the Evidenee Act, affects the present snit,

I think, therefore, the decree below must be reversed with
costs on scale 2, and the defendant, having such liberty as I have
mentioned, must be directed to pay to tho plaintiff Bank the
principal and interest secured by the promissory note up to the
date of our decree, with subsequent intorest ab the rate of six

per cent. on the aggregate amount of pringeipal, interest, and

(1) Beb, Lef,, 176. (2) 2 Hare, 1,
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sty ‘wpi. 40rkhe date of pryment, upon the retuin by the Bank
orkb. se: loannotes for Rs. 1,000 and Rs. 5,000 respectively.

G 7, ‘C. J.—With regard to what has just been said by my

weéd “ied - colleague, I quite agree that. the defendant should be
i Poerty to use the Bank’s nafne, if he pleases, upon giving
pr&’ an indemnity, and also that when he pays the sum due;

the p entitled to a weturn of the securities other than the
10.000 note.

Appeal allowed.
shm'&torneys for the appellants : Messrs. Roberts, Morgam, & Ob.
. Ajttorney for the respondent : Mr. Hanrt.
of Be

a;na th\
it the } Sir Riokard Garth, Kt, Chisf Justics, and Mr. Justice Pontifex.

PoNtANGES MANUFAOTURING 0Q. (Devnyoanrs) ». SOURUJ-
from MULL anv- ormess (PLAINTINFE). '

ityador aud Vendee~Unpaid Vendor—Appropriviion of partiouler goods
¥ {0 Original Vendeg—Estoppel by. assent to delivery, order—Evidence Aot -
(I of 1872), Chap, VIIL

A-vontracted to buy from B & Co. 180,000 gunny bags for cash on delivery.
Suhsequenﬂy C agreed with 4 to advance Rs. 15,000 agninst 87,500 bags.
B & Co, gave delivery orders to 4, although the goods remained unpaid for.
A thei\ endoreed certain of the delivery orders over to €. On these orders
the agents of B § Co, at the request of 4, wrote the following words,—
“the bearer of this will personally take delivery of each.lot as required.”

C 'took delivery of 50,000 bags, but B § Cb. refused to deliver to him the
remnainder, on the ground that A had pot. puid them according to the terms
of his contract: '

Held that, although there had beenno astnal appropriation of any goode:
to 4, yetas B § Co,, by their ngents, had consented to. the transfer, and had
thereby induced €' to advanoe Rs, 15,000 on the delivery orders being
endorsed and made aver to him, it was not now open to them to repudiate the,
teanufer, which they had, through their agent, been the means of confirming,

Estoppels in the sense in whigh that term is used in English legal phrasec-
105y are matters of iufinite variety, and are by no means: confined: to the
subjects which are dealt with in Chap, VILI of the Evidence Act.

A man may be estopped not only fiom giving pa.y.'muln.r evidence, but from
doing any act or relying upon auy partionlar argument or contention, which
the rules of equity and' good consciénce prevent hifw fiom using as agaiust
his-op'ponent‘
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