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1879 regularly adopted, and those who came beforo him ns heirs to-
l’::::::‘b‘é:r‘" Bhowanti Kishore out of the way, should not, in that sbute of
v, things, take the inheritance which the mother gives up to him,
Rinpon and should not, to use the ‘words of Mr. Mayne, be ruwariod by
Acuandue the estate for the services whioh he renders to the deceased ?

We think not. He had been adopted many years back, and,
Chundraboli declared, had been performing the sradhs, turpun,
parban, and debsevas,” nud thore was “ no other man but him
to offer ¢blation of ealge nud libation of water to her husband
and his paternal anoestors and to hersell ;” and it seems to us,
that althongh as heir to Gour Kishore, he oonld not displace
the widow and heir of a subsequent full owner, aud as heir to
Bhowani he eame. after the widpw and the mother, he might,
without objection, suceeed when, by their sucecossivo deaths or
surrender, he united in himself the capacities of hoir of Gour
Kishora and heir to Bhownni,

This conclusion answers the other question. The case is
anomalous, but is reducible to vule. The adoption made Ram
Kishore brother to Bhowani, and as a brothor ho would succeed
in his proper place and order.

Ou all grounds, therefors, and every principle of equity and
justice, wa think the defendant was entitled to the judgment of
the Court.

We consoquently affirm the decision of the Subordinate
Judge, and dismiss this appeal with costs,

Appeal disnissed,
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[On appeal fram the ligh Counrt of Bengal.]

Limitation det (1X of 1871), sehed ii, art, 145,

The plaintiff aml two other mowmhers of his fomily, A1, and S, held o
zemindnl in the following shnres, viz, s~the plaiutill ten aunug, M. two panas,
and 8. four nunas.  Huving Gest held the land ijoali, or juint, they agroed, in

" * Present:—Ste J. W, Corviry, Sin B, l’imcocx, Sz M, I, Bserm,
and B R, P. Coreies.
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the yenr 1839, to effect a batwara, or private purtition, and of this the result
was, that prreels of Innd representing his ten-annes share were allotted to the
plaintiff; and other parcels representing their shares, which together made six
annas, were allotted to Af. and §., who held jointly. M. died in 184%, and his
share came to the plaintiff. The four annas share of §, was sold in execution
of u decree against bim in 1856, and the purchaser of if, not accepting the
fact of partition, sued both &. and the plaintiff in 1858, to have it deelarsd
that there had been mno partition, and for a declaration of his right to
possession of a four-anna share of the whole estate. A decree was
made to that effect in 1860 ; and in 1863, an appeal by 8. alone, against this
decree, was dismissed by the High Court. The purchaser’s heirs, he having
died, obtained possession of land representing the four annss share under
the decree of 1860. §. then set up a title to hold part of the lands, allotted
ynder the batwara of 1839, to the six annas share, on the ground that they-
were lakhiraj lands, and distinet from the revenue-paying villages in which
hie interest had passsed nnder the execution-sale.

The plaintiff’ sued, in September 1873, the defendant who had purchased
this Iast alleged interest of S. nt another sale in execution of a decree against
him, claiming that the partition having been set aside and a four-annas share
of the whole estate obtained by the purchasers under the decree of 1860, a.
right acerued to-him to have his shure, now twelve annas, declared npon the
lands which had fallen within the six aunas share. He also chimed to have
it declared that the parcels alleged to be lakhiraj were not so.

On the question of limitation it wns held, that the 145th article of the
gecand schedule of Act IX of 1871 was applicable ; and that even if, tech-
niondly, the lands naw in question remained in'the possession of 8. pending

" the appeal againat the decree of 1860, there was no possession adverse to the
pleintiff, rendering it necessary for him to assert his right until the dismissal
of the appeal in 1863.

ArpEAL by special leave from the decree of a Divisional
" Bench (Mr: Justice Macpherson aud Mr. Justice Morris) of the-
High Court of Bengal (25th February 1876), reversing that of
the Subordinate Judge of Tipperah (7th September 1874).
This suit was instituted on the 17th September 1873 to
obtsin possession of a shave of villages and cultivated lands
forming a zemindari, which was itself part (deseribed as amount-
ing to three annas and eight gandas) of a larger zemindari,
known as Parganna Surail, in Tipperah. The plaintiff was a
member of a family which had held this fractional part of
Surail, the defendant was the zemindar of the residue of Surail,
who- had. purchased the-share, as to which the contest in this
sviit had arisen, at a sale in execution of & decrse,
86
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Before the year 1839, the plaintiff, his father Masnad Ali, and
Samdal Ali, his stepmother’s son, were the joint proprietors of
the three annas eight gandas estate, holding it ijmali, or divid-
ing the profits of the whole in proportion to their shares, which
were the following, »iz. :~—ten annas to the plaintiff, two annas
to Masnad Alj, and four annas to Bamdal Ali. In 1889, some
steps were taken towavds a bufwara, or private partition, and
aacording to it, lands were allotted representing the plaintiff’s
ten annas share, and other lands representing the shaves of
Masnad Ali and Samdal Al, which together wore six annas,
How far the partition was carried into offeet was questioned in
thase proceedings; but the lands now in question fell entirely
within the six annas allotment. Masnad Ali and Samdal Ali
remained in undivided possession of the latter down to the
Aeath of Masnad Ali in 1842, but after his death tho plaintiff,
partly by purchase, and partly in other ways, acquired the two-
annas share of Masnad Ali, Then Samdal Ali got into diffi-
culties, and at a sale in execution of a deeree against him, one
Nagiruddin purchased his four annas share on the 18t December
1856.

Nasiruddin, declining to accept the fact of the alleged parti-
tion, brought a suit in 1858 against both the plaintiff and Sam-
dal Ali, to have his right to the possession of an undivided four
annas share on the whole three annas and eight gandas zomin-
dari declared ; in effect to get vid of the result of the partition
upon the interest which he had purchased. On the 3rd Decem~
ber 1860, a decree was given by the Principal Sudder Ameen of
Tipperah, whereby Nasiruddin was declared « entitled to take a
four-anna. sbare, joint, out of the three annas eight gandas
zemindari, part of the Parganna Surail, regarded as sixteen
annas, under the anction-purchase of the right of Samdal AL

Againgt this decree Samdal Ali (but not the plaintiff) ap-
pealed to the High Court; and, on the 19th January 1863, this
appeal was dismissed with costs,

In February 1864, Nasiruddin's heirs, he having died, obtnined
an order for the possession of the four annas share under.the
decres of 8rd December 1860. But Samdal Al did. not velin.
quish pogsession;.and he brought forward a claim. o hold lakhi
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r8j lands in the Kismat, or lot, Konda and Kismat Maslanpiur,
which had fallen within the six annas share at the family divi-
sion of 1889. In theselots he claimed thet there were lauds
distinet from the « khalisha,” or rent-paying villages, in which
his interest had passed under the execution.

On the 2nd November 1868, Manwar Ali, the present: plaintiff,
filed a plaint against Samdal Ali, alleging that this assertion of
a lakhiraj tenure was false. This suit, however, when it had
gone as far as the settlement of issues, and the taking of some
of the evidence, was, by leave of the Court, withdrawn under
8. 97 of Act VIII of 1859,

About the time of the institution of the last-mentioned suit,

some of Nasiruddin's heirs, entitled to part of his estate, sued
Samdal Ali, his sons, and wife, and Manwar Ali also. The
object of this suit was to prevent the allegation of the lakhiraj
tenure from defeating their interests under the execution. These
heirs of Nasiraddin claimed lands which they asserted to
represent their joint share of the four annas. interest of Samdal
Ali (purchased by Nasiruddin) within Konds and Maslanpur,
which Samdal Ali alleged to be lakhivaj. An issue was framed
on the question whether the lands so claimed were lakhirgj or
not; and on the 28th November 1838, the Subordinate Judge of
Tippersh decided that « the lands were not lakhiraj,” but “hefore
the auction-purchase by Nasiruddin were in the possession of
Samdal Ali a8 included in khalisha.” This decision was upheld
by the Civil Judge on the 13th August 1869.
- Thereupon these heirs of Nasiruddin obtained,.on the 27th
January 1870, an order for the possession of the lands described
a8 “khodkast Lhalisha zemindari,” and afterwards signed a
dakhalnama, or order for possession. But, having still & claim
a3 to certain unsatisfied costs on the 4th April following, they
applied to the Subordinate Judge of Tippersh for execution of
their decree, as to these costs, by the sale of the remainder.of
the “right, title, and intérest " of Samdal Ali. Then it was that
the deferidant, a plocla.ma.bxon of zale i msumg, purchased the in-
terests of Samdal Ali, his sobs and wives, in the “lakhiraj lands
of Xismat Konda and Maala.npur, and obtained possession,
bhrough the Court, on the 9th Septembm 1871.
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On the 19th September 1878, the plaintiff instituted this suit,
seelcing to recover his twelve annas shave of the parcels assigned
in 1839 to Masnad Ali and Samdal Ali as represeuting their
joint shate, which was six annas of the whole three annas eight
gandas estate. .

The defendant having, in his written answer, relied on the de-
fence of limitation, and having alleged that the lands were held
lakhiraj by Samdal, issues on those points were fixed, and judg-
ment was given by the Subordinate Judge of Tipporah te the
effect that the suit was not barred by time, and that the lakhi-
raj tenure had not bees proved.

This judgment was reversed by the High Court, which, in effect,
decided that the plaintiff not having sued within twelve years
from the 8rd December 1860, the date of the judgment giving
the plaintiff the right on which he relied, was barved by time.

In giving judgment, Mr. Justice Macpherson said -—* The

case maede by the plaint is substentially this, that, from the
partition in 1839, the plaintiff and Masnad and Samdal held
separately the lands assigned to them on tho partition; that
this continued for many years; that the purchaser, Nasiruddin,
having got the partition set aside, and obtained possession in
1864 of a four-anna share of all the lands of the three annas
eight gandag estate, & right accrued to the plaintiff (from the
date in 1864 on which Nasiruddin's heirs actually got posses.
sion) to have twelve annas of the whole lands of the three
annas eight gandas estate, which, of course, would include the
lands in suit: that Samdal, ever since the decree setting aside
the partition, &c., has claimed to hold these lands as lakhiraj,
and has retained possession of them as against the plaintiff, and
that the defendant baving, in 1871, purchased the remaining
rights, &e., of Samdal in these lands, and having got possession;
the.cause of action has acerned sinco the dates ahove referred
to.~ The plaint also seeks a declaration that the lands are rent-
paying, and not lakbiraj lands,

“ The defendant’s first plea is, that the plaintiff’s suib is, on the
face of it, batred by thé law of limitation, and it is clear that neither
he, nor any one through whom he claims, has heen in possession
for move than twelve years prior to thé instibution of the suit.
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“I think theré is no doubt that this is so. The plaint states 1879
expresaly that the lands, twelve annas of which are now sued . Diwas

. . ) Manwak ALL
for, were in the six annas share, and wers held by Samdal and o,

Masnad ss such: it does not allege that the plaintiff has ever A‘Zﬂ?fﬁi‘i“'
had possession of any portion ,of these lands, but it says that
when the partition was declared invalid, and the appeal against
that declaration was dismissed, Samdal refained possession,
alleging the lands to be lakhiraj, &c. The plaintiff’s case, as
stated in the plaint, in fact is, that the plaintiff has been out of
possession since the partition in 1839 ; but that when the parbi-
tion was set aside, and Nasiruddin’s heirs actually got possession
of four annas of the whole three annas eight gandas estate (i.¢.,
in 1864), & right to have twelve annas of this property acerued
$0 the plaintifi; that he even thereafter never got actual posses-
sion of any part.of these twelve annas, but thab as the defend-
ant purchased the interest of Samdal's heirs in 1871, a right of
suit accrued against him then.

« Notwithstanding that the plaintiff. was ont of possession for
many years prior and up to the date on which the partition was
declared invalid, a right did certainly acerue to him, when the
partition was set aside, to obtain possession of a’ twelve-anna
share of these lands, though no doubt, in enforcing that right, he
would have had to give up a four-anna share of the lands
which he himself beld, But then, that right accrued on the 3rd
of December 1860, on which day the Subordinate Judge made his
‘decree declaring the partition bad, and ordering possession of four
annas of the whole three annas eight gandas estate to be given
to Nasiruddin’s heirs. And if the plaintiff desired to assert the
right, it was necessary for him to do so within' twelve years
from that date, He failed to do so however, for the present suib
was not commenced until the 19th of September 1878.. There-
fore his suit is out of time.”

From this judgment the plaintiff appealed to Her Majesty in
Couneil.

Mr. Dogyme for the appellant.

Mr. Leith, Q. C., and MrC: W. Avaihoon for the respondent,



650

1870
Diwan
Mainwar ALI
o
AXSODARPRR~
#aD . Rat.

THE INDIAN LAW REPORTS. (VOL. V.

Mr. Doyhe argued; that there was no possession adverse to the,
plaintiff before the 19th of January 1868, when Samdal’s appeal
was dismissed, if indeed before Nasiruddin's heirs got possession
in 1864, No lakhiraj tenure bad been proved. The proceed-
ings commenced in 1868 were in affirmance of the state of
things on which the plaintiff based his right, and on the ques-
tion whether the defendant could, in regard to the source of his
own title, disaffirm what had been then decided, the principles
indicated in the judgment in Shahe Makhan Lal v. Baboo
Srikighen Singh (1) were cited.

Mr. Leith, Q. C.,and Mr. 0. W. Arathoon contended that the
twelve years’ limitation was to be calculated from the date of
the decree of 1860,

Mr. Doyne wasnot called on to reply.

Their Lordships’ judgment was delivered by

Stz J. W. Cunvine.—The facts of this case are complicated, but
when fully stated and explained, they do not appear to their
Lordships to present any great difficulty. The first, if not the
only question, on the appeal, is, whether the plaintiff’s right to
sue has been barred by the Statute of Limitation. That was the
only question decided by the High Court, and their Lordships
may at once say that if that hasbeen improperly docided, they can -
see no ground whatever for doubting the correctness of the decision
of the lower Court, which, upon the other material issue in the
suit, held that there was no pretence for saying that the lands in
dispute were not khalisha lands, that is, lands appertaining to
the zemindaxi, but lakhiraj lands held under some title other
than that of the zemindars.

The facts are shortly these: The estate in question, which
is a fractional part of Parganna Surail, was derived from a
Mahomedan lady by ber husband and two svns, and was leld by
them in the following proportious ; the plaintiff, who was one of
those sons, had a ten-anua shave, his father had a two-anna
share, and his brother, or half-brother Samdal, had a four-anna
share. Their enjoyment of the property was, up to the year

(1) 12 Moore’s 1. A., 167,
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1839, what has been termed ijmali, or joint, that is, they divided 1878
the rents of each village in proportion to their above-mentioned m?&‘l’ﬁ“m
shares in the estate. In 1839 the family arrangement, which PR —
has been called a hatwara, is said to have taken place. Their " spRarn
Lordships see no reason to doubt that such a transaction did

take place. Under it the different villages constiluting the

estate were divided,—the plaintiff taking solely certain specified
villages as his ten annas share, and his father and SBamdal tak-

ing jointly certain other villages, which were allotted to them as
representing a six-anna share. Thab state of things seems to

have continned, and to have been acted upon up to the year

1856. In 1836, Samdal being in embarrassed circumstances, an
execubion issued against his four annas of the estate at the -suit

of one Nasiruddin. It should be mentioned, however, that

before this, Masnad All, the father, had died in February 1842,

and that, in different ways, his two annas had come to be vested

in the plaintiff, so that, at the time of the execution, the elder
brother, the plaintiff, had a.twelve-anna share, and Samdal only

a four-anna share in the zemindari. There seems to have been

the usual resistance to execution on the part of ‘Samdal, and a

suit was brought by Nasiruddin, who was sxecution-purchaser as

well as judgment-creditor, in the year 1858, to enforce his rights,

The first judgment in that suit was pronounced on the 3rd of
December 1860. It was a judgment of a somewhat peculiar
character. Nasiruddin bad brought the suit, not only against
Samdal aud certain persons in whom Samdal alleged his four

annas had become vested prior to the execution, but also against

the present plaintiff, the owner of the twelve annas share ; and it

was decided not only that the four annas share had continued to

be the property of Samdal at the date of the execution, and had

péssed under the sale in execution, but further, that the family
arrangement, or' batwara, which had been acted on so long, and

had been pleaded by the plaintiff, had not been proved against,

and was not binding upon, Nasiruddin, and that he was accord:

ingly entitled to hold the four annas of Samdal, purchased by

him in ijmali enjoyment with the plaintiff The High Court

bes held that the right of the plaintiff to assert the rights

which he has asserted in this suit accrued to him at the date
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of this decree, and that therefore the decree haviug been passed
in 1860, the plesent suit, which was instituted on the 17th of
September 1873, is out of time.

It appears that Samdal, but not the plaintiff, appealed
against this decres, and that his appeal was not finally disposed
of until the 19th June 1863. Execution was then taken out
by Nasiraddin sgainst Samdal, but there were fresh delays,
and the heirs of Nasiruddin, who had died in the meantime,
did not obtain constructive possession of SBamdal's four annas
until July 1864. Semndal then set up a title to hold as lalkhiraj
the lands in question in this suit, which bad formed part of the
villages allotted by the batwara, as the six annas share, treating.
them asg no part of the khalisha lands, his interest wherein
hed passed under the execution,

It appears to their Lordships that this, or, at all events, tho
date of the dismissal of the appeal, is the earliest at which it
can be said that the title of the plaintiff to the relief which
he seeks in the preésent suit accrued, The effect of the decree
in Nasiruddin’s suit, in so far as it set aside the partition, was
to give to him a right to take from the plaintiff four annas of
the rents of all the villages previously allotted to him, and to
give to the plaintiff & corresponding equity or right to have
the twelve aunas of the rents of the villages which had formerly:
belonged to Samdal. It cannot, their Lordships think, be said
that the. plaintiff was bound to assert this right in 1860,
because, Bamdal having appealed against the decree, thers was
of course a possibility of its being reversed or altered, and of
Nasirnddin's suit being dismissed altogether. It was therefore -
uncertain against whom the right to receive the twelve annas -
share of the villages in guestion was to be asserted ; nor did it
follow that becanse the batwara, or family arrangement, had -
been declared to ba of no effect as between Nasiruddin and the
present plaintiff, it was of no effoct as between the plaintiff
and his brother, who were co-defendants in Nasiruddin’s suit,
Again, it appears that no attempt was made by Nasiruddin to
take oub execution pending the eppeal, and it may fairly e

‘supposed. that, by arrangement between the brothers, there was.

an agresment that the property showld continue- to- be ‘enjoved
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as it had been under the partition, In these circumstances it 1878
seems to their Lordships that even if, technically, the lands now m?féiﬁ“m
in question remained, pending the appeal, in Samdal, there was Jm“',;’;'“_m‘a
1o necessity or duty lying upon the plaintiff to assert his rights = san Rar
in those lands until Nasiruddin’stheirs wore put into possession,
or, ab all events, until the rights of the parties had been finally
determined by the dismissal of the appeal. These considerations
arc alone sufficient to bring the plaintifi's suit within the
twelve years, and to dispose of this guestion of limitatiou.
The provision of the Act of 1871, which seems to their Loxrdships
to govern the ease, is the 145th article of the 2ad scheduls,
which says, that the time from which the period of twelve years
is to be ecalculated, is that, when the possession of the defendant
or of some person through whom he claims became adverse to
the plaintiff Their Lordships think, for the reasons above
stated, that there was no possession adverse to the plaintiff
before 1863. A question has been raised at the bar whether the
possession. adverse to the plaintiff did not really begin' when
Samdal, driven to his last shift, and unable to resist the exacu-
tion on the part of Nasiruddin against his zemindari interest,
first set up the claim to the lands in question in this suit as
lakhiraj lands held by a title other than his zemindari title, and-
therefore capable of being held by him, although all his interest.
in the zemindari had passed away. There is some evidence on
the part of the plaintiff that the ijaradars of his two anmnas
interest in those lands were then actually and forcibly dis-
possessed under colour of this title. It is not, however,
necessary to decide this question. It is sufficient to say that
their Lordships cannot concur with the High Court in thmkmg
that the twelve years are to be calculated from the 3rd Decem-
ber 18860, or fiom any time previous to the year 1863.
It has already been intimated that, in their Lordships’ opinion,
the defendant. has wholly failed to establish a title as lakhiraj-
dar to the lands in question. Their Lordships must, therefore,
humbly advise Her Majesty to allow this appeal, to reverse the
decree of the High Court, and in lieu thereof to order that the
appeal to that Courtbe dismissed, and the decres of the Subor-
dinate Judge affivmed with costs.

817
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The appellant will also be entitled to the costs of this
appeal.

Agents for the appellant: Messys. Bailey, Shaw, and Gillett.

Agent for the respondent: Nyr. T, L. Wilson,

ORIGINAL CIVIL.

]

Before Sir Richard Garth, KL., Chief Justice, and Mr. Juslice Poulifew,
THE BANK OF BENGAL (Praivnirrs) ». MENDES

(DrrexpanT).
Theft of Negotiable Enstrument— Titla—Pyrchaser of siolen Security,

In the month of October 1878, & Guvernment promissory note for Rs, 10,000
was sent from the 4 trensury to the Public Debt Qilice for enfacement,
The note was duly received at the office, sud its veceipt wrs entered in the
proper book, The business of the Public Debt Office is onrried ou by
certain officers of the B Bank., The note was stolen from the office, md
endorsed over by the thicf to a person, who sold it to C for full valne. "I'he
note bore two blank endorsements priov to that of the thicf, In the same
month € applied to the B Bank for a loan, which the Bank ngreed to make
upon' the security of (s promissory note, and tho deposit of Uovernment
notes. The form of application for the loan specified by their numbers the
notes which were to be deposited. One of these wns the stolen note. Beforo
finully agreeing to the advance, the oflicers of the Bank in charge of the Loan
Depnrtment sent the application, showing the numbers of the notes to thae
Public Debt Office, and received it baok with a memorandum upon it ta
the effeot that the notes were mnot atopped. Qn the 2324 October the loan
was made, and the securities weve given, Shortly afterwards the thefs wus
discovered, and the note wns stopped. In November the Bank, at the
‘request of C, sent the note to the Public Debs Ofiice for payment of interest,
and the note was detained by the snperintendent. T'he Bank then required
C to repay the amount of his loan. This he refused to do uuless all his
seourities were handed over to him. In n suit by the Bank against ¢ upon
his promissory note :

Held, that he was not entitled to refuse payment nutil the stolan note was
given np to him,

Per Garrr, G J—~The Public Debt Branoh of the B Bank is as
much & Government officc as if it were carvied on separately under
the manngement of Qovernment officers, The note was, therefore, stolen
whilst virtually in the hands of the. Government, and was, when detained



