VOL. V.] CALCUTTA SHRIES.

I have come to the conclusion, on the whole of the svidence,
that the defendant's version is the true one, and that the plain-
tiff cannot recover against the defendant as the hirer of his
boats,

It was said, howoever, for the plaintiff that, even on the defend-
ant'’s own account of the facts, he was entitled to account and
discovery. [Primd facie, no doubt,a principal is entitled to such
relief against his agent. But I think it clear that the plaintiff
cannot have such relief in this suit as at present framed. I
cannot give him relief for which he has not asked, on the ground
of a state of facts the contrary of that which he has agserted.

It was said, however, that the plaintiff might he allowed to
amend his plaint to meet this view of the. case. I think, how-
ever, when the parties have come to trial to determine which
of two stories is true, it would be a dangewus precedent to
allow the plaintiff to amend, by abandoning his own atory and
adopting that of the defendant, and asking relief on that foot-
ing. The question whether “on that Tostifig the plmnhﬁ‘ is
entitled to relief, is one to which in such case the defendant’s
attention has not been called, and as ‘to which he has had no
opportunity of answering. Nor would much have been gained
by amending, for it eduld only have been on the terms of tho
plaintiff’s paying all the costs of the suit.

Suit dismissed with costs.

Attorney for the plaintiff : Baboo Nobin Chunder Bural,
Attorney for the defendant : Babeo Gonesh Chunder Clhunder.

INSOLVENCY.

Before Mr, Justice Broughton.
Ix zs HURRUOK CHUND GOLICHA.

Insolvency Adjudication— Gamashta— Trader beyond Jurisdiction carrying
on buginess by a Gomashla within Jurudwuon——l’raetwe—-Aﬂfdamt tiine
Jor filing—Stut. 11 and 12 Vigt, c- 21, 5. 9.

A trader, residing out of the juvisdiction of the High ‘Court, but earrying

on business at Calcutia by a gomashta, can be adjudicated an ingolvent under

9 of 11 and 12 Viet,, ¢, 21, if his gomashta stops payment and eloses and
81
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leaves his usual place of business, or does any act which, if dong by the trador
himself, would have rendered him linble to be adjudiented un insolvent,

An affidavit, intended to be used fo oppose or show eause agaivst a wmotion
ot petition, is fled in time, if filed, un or before the sitting of the Gourt, on
the day that cause is in faet shown, althoagh not filed bofore the sitting of the
Court on the day for which notice was given,

Ox the 22nd of March 1880, one Hurruck Chund, carrying on
business at Calcutta, under the namne of Hurruck Chund Qlkhoy-
ram, was adjudicated an insolvent under s 9 of tho Indian Insul-
vent Act, 11 and 12 Viet,, ¢. 21,

The adjudication was made upon the petition of a ereditor,
Misree Lall, who stated :—

18t, That Hurruck Chund was & trader in Calcutta,

2nd. Thab, on the 28th of February 1880, Huwrruck Chund
had departed from the jurisdiction, with intent to dofeab and
delay his ereditors, and with like intent departed from his
usual place of business.

8rd. That Hurruck Chund was indebted to the applicant.

4th. That Hurruck Chund had closed hig place of business,
and stopped all payments.

The order of adjudication was sorved on Nilkant Khan, the
gomashta of Hurruck Chund, on tho 15th of April 1380,

On the 17th of May 1880, Misree Lall obtained an order
directing the insolvent Hurruck Chund, and his gomashta Nil-
kent Khan, to attend personally before the Court on the 15th
June 1880, and so on from day to day, for the purpose of Leing
examined touchirig the estate and effects of the insvlvent.

On the 20th of May 1880, notice was sorved on tho attorney
the adjudicating-creditor, that, on the 25th May, an applicatio
would be made on-behalf of Hurraek Chund Golicha, who wa
assumed to be the same person as the Hurruck Chund who ha
been adjudicated an insolvent, to revoke.-tho order of the 29n
Mareh, and the adjudication thereon. On the same day a po}
tion, verified by Hurruck Chund Goliche, and sevoral afidavi
in support of it, were filed, which, if trus, proved conclusive
that Hurruek Chund Golicha had, for more than o year befo
the 28th of February 1880, been residing at Azimgunge, neo
Moorshedabad, and was there on the 28th of Fehruatv 1880. an
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could not therefore have on that day departed from Calcutta
with any intent whatever. .

On the 25th of May 1880, but whether after or before the sit-
t'.mg of the Court did not appear, an affidavit was filed on behalf
of the adjudicating-creditor, in which the deponents affirmed,
that, on the 28th of February 1880, they had attended ab the
place of business of the firm of Hurruek Chund Okhoyram, to
demand payment of sums due to their employers, and that they
had been informed by Nilkant Khan, the gomashta of the fivm,
that the business had failed and was closed ; that his malik, or
Principal, had absconded, and that the creditors of the firm conld
not, therefore, be paid.

Owing to the time of the Court being oceupied by other busi-
ness, the application to revoke the adjudication did not come on
to be heard till the 1st of June 1880,

Mr. Juckson for the ingolvent.
Mr. Piffard for the adjudicating-creditors,

Mr. I{gnmedy watched the case on behalf of the Official
Assignee,

Mr. Jackson for the insolvent urged; that the adjudication had
been obtained upon an affidavit which alleged only one factupon
which , the adjudieation could: have been legally grounded, the
fact, namely, that the insolvent had, on the 28th of Februar y 1880,
departed from the jurisdiction with intent to defeat and delay

ts creditors, and that that fact was distinetly negatived and

proved by the verified petition and affidavits filed on behalf
f his olient. As to the afidavitin reply, which he understood
[r. Piffard intended to sttempt to make use of, he submitted
vst that the Court could not look at it, as it was not shown' to

.ve been filed befme the sitting of the Court oni the day on

hlch notice had been given tha} the application to set aside.

b ad judication would be made. He also contended that the

avit could not now be used, inasmuch as it contained grounds
! op position to the petition to revolke the adjudication of which
?b notice had been served upon his client,
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Mr, Piffard.—This application to set aside the adjudicntion
ig too late. It is true that the Indian Act does not, like
the English one, specify any particular limit of time within
which an application to set aside an adjudication must be
made, but it must be made within a reasonablo time. In Eng-
land, an application to set aside an adjudication must be made
within twenby-one days. In the present ecase, notice that such
an application is to be made i first given on the 20th of
May, only two days less than two months aftor tho order of
adjudication, and & month and five days after service of il
upon the insolvent. This is not the case of a prosperous and
honest trader, who, by mistake, or fraud, or malice, has been, un-
justly and without evidence, and notwithstanding that ho is
really perfectly solvent, adjudicated an insolvent, and who comes
into Court directly he hears that proceedings have been take:
and an order made prejudicial and destructive to his evedit, ¥
does not deny that he had, on the 28th of February, a trad;
business in Caleutta, which has been closed from that day, a
all payments stopped. He does not deny that he is an insolven
or allege that he is able and willing to pay his just debts, P
relies simply on the fact that the adjudicating-croditor was m
taken in saying that he, Hurruek Chund, or Hurrack Chw
Golicha, had been personally present at Caleutta till the 28th
February, and had, on that day, loft the jurisdiction for the pur
pose of defeating or delaying his croditors ; and it is not with
out significance that the insolvent apparently treated the order
and the proceedings with indifference until he and his gomashta
were ordered to attend in Court and be examined ss to his
estate and effects, and that three days after the making of this
order notice is first served of this application. If no new case
in reply had been made, or if the affidavits in veply wara
inadmissible, the application should be dismissed with costs : but
I submit the affidavits in reply are admissible under rule 476 in
M. Belehambers's book, and that, under'rule 478, no notice wag
vecessary. The aflidavit in reply was filed in this Court on the
25th of May, whether before or after the sitting of the Court is
immateriel, as it has now been filed in the Court seven days be-
fore this, the day on which the application is in fact made and
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cause shown against it. That affidavit shows an act of bank-
ruptey committed at Calcutta by the gomashta, by and through
whom the insolvent carried on his Calcutta business. Qui fucit
per alium facit per se. Carrying on business within the juris-
diction by a gomashta makes his principal subject to the
jurisdiction of a Civil Court, and must equally make him
subject to the jurisdiction of the Insolvent Court, As a
matter of fact, a principal is so frequently in this country
a person who, except enjoying its profits, has no concern with
and takes no active part in the management of the business car-
ried on in his name, that the legitimate operatiofl of the law of
insolvency would be defeated ; and it would become impossible
to obtain an adjudication against any native firm, unless an act
of banlkruptcy committed by a gomashta were treated as the
act of his principal, unless and until the latter shows that he had
neither authorized, nor ratified, the act, and that he was not in
fact in insolvent circumstances.

The judgment of the Court was delivered by

BroucHTON, J. (who, after shortly stating the facts, conti-
nued} :—On thege facts, without reference to an affidavit in
answer, filed a week ago by the petitioning creditor, and I think
properly available to him in this inquiry, two questions have
arisen : first, a question of construction ; and secondly, a question
of practice.

The first question is, whether a trader, who trades by a
gomashta, can be adjudicated an insolvent, if the gomashta com-
mits an act of insolveney. If he cannot, there must be numerous
cases in which native tradors in this city cannot be adjudicated
insolvent ab all, for nothing is more common than for a trader
living in the mofussil, and scarcely ever visiting Caleutta, to

leave an extensive businessin the hands of his gomashta, who-

has the fullest authority, and who carries on the whole business
on his behalf, "

There are two ways in which & man may become insolvent.

He may petition himself, under s. 5, or a creditor may petition
under ss. 8 or 9, ‘
~Under s 5, the petitioning insclvent must “reside within the
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1880 jurisdiction,” but it has been held more than onco, and very
;gcﬁ‘ﬁcf}g:; recently held, that residence within the'moaning of this section
Gouoma,  may mean carrying on business in Qaleutta, although at the
time not actually dwelling within the limits of Caleutta : Jn re
Tariney Churn Goho (1) and In re Howard Brothers (2), both
cases decided by Pontifex, J. Thore are several cases to the
same effect cited in Millett and Clarke’s Insolvency in India,

p- 13, from the records of the office of the Official Assignee.

Tf the 5th section can bear this constraction, a similar cona
struction can be put on the words “ depart from the limits of the
jurisdiction” and “depart from his usual place of business
within the jurisdiction.” It requires, indeed, no departuro from
the literal meaning of the words to hold, that when a trader hag
established a business through a gomashta, he departs from the
place of his business, if his gomashta departs, and if he docs nob
come himself or send some one else to caxrry on the business. If,
as in this case, the gomashta shuts up the place of businessand
gtops payment, he does in fact depart from his usual place of
business, for the usual place of business is inside his house
where the business is carriod on,and not outside his house with
the door locked behind his back ; and when he shuts the place
up and stops payment, he departs from his usual place of busi-
ness with intent to defeat or delay his creditors.

It has been held that a trader non-resident whoso gomashta
acts in this way may be adjudicated an insolvenst: In re Cullum-
Jee Monjee (3), & case decided by Sir C. Jackson, J., in 1858,

There it was alleged that the gomashta had doparted from the
usual place of business, and the principal was adjudicated an

 insolvent, unless the gomashta should, within eight days from the
service of the order upon him, show good cause to the contrary.

I think, therefore, that the petition upon which tho adjudica-

tion has been made is true when the words are construed as they
have already been consbrued. The trader was prosent by the
gomashta, and by his gomashta he absented himself.
. It appears to me, therefore, that the question of practice neod
not be @etermined, that question being, whother, supposing the
(1) 11 B, L. R,, App., 26, () 11 B. L, R, 244,
(3) Coryton, 8,
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adjudication to have been on & defective petition, it ought to
have been set aside, when, on further evidencs, it appears that
the trader has made himself liable to be adjudicated an insolvent.

But I think that such farther evidence can be taken into con-
sideration on an application to set aside the adjudication.

‘In the present case the further facts appear upon the petition
of the insolvent, the affidavit filed in sapport of ib, and the
affidavit in reply.

Mr. Jackson argues that the affidavit in reply cannot bs used,
because it was not sworn until after the Court sat to dispose of
the case last week, when the case should have come on to be
heard. Bub it was filed on that occasion, and it has now been
filed for & week. This is all that is required by the rules of
practice; rules 476 and 408, Belchambers’s, p. 212, The insol-
vent had an opportunity of seeing the affidavit in answer if he
desired to do so.

I think, therefore, that this petition must be dismissed, and
that the adjudicating-creditor may add his cost of opposing it to
his debt, and that the costs of the Official Assignee ought to be
paid out of the estate.

Fetition dismissed.

Attorney for the Petitioner: Baboo Womesh Chunder Bonerjee,

Attorney for the adjudicating-creditor and the Official "Assig:’
nee: Baboo Kali Nath Mitter.

APPELLATE CIVIL.

—

Before Mr. Justice Romesk Chunder Mitter and Mr. Justice Toltenham.

ERISHATO LALL GHOSE (Derenpant) ». BONOMALEE ROY awp
ANOTHER (PLaiNTivgs).”

Euidencc——.ddmz’ssibi?ity of Document requiring Regisiration—Divisible
Transaction.

When a transaction is indivisible, and the registration of the docitment
gvidencing it i3, by law, compulsory, the document will not be admissible in

* Appenl from Appellate Decree, No, 167 of 1879, ngainst the decres of
Baboo Nobin Chunder Gangooly, SBubordinate Judge of Zilla Boerbhoom, dated
the 2lst of December 1878, alirming the deeree ¢f Baboo Poorno Chunder
Shome, Sudder Munsif of that District, dated the 15th of August 1878,
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