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it appears to us that the defendants have not been able to

N"Nﬁ’ Latt ghow that, at the time when the first suit was brouglt, that §s -
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‘Manomen,

1879

to say, on the 7th October 1871, the plaintiffs had any cause of
action in respect of this money as againsi them. That being
g0, and it being also admitted that the money was really drawn
from the Collestor's office after the institution of that suit, we
do not think that there is any force in this objection.

These are all the objections taken by the defendants to the
plaintiffs’ claim, and as it appenrs to us that the title of the
plaintiffs in respect of this money caunot now be disputed,
the plaintiffs are entitled to a decree. We, accordingly,
veverse the decrees of the lower Courts, and direct that a
decree be given to the plaintiffs for the mouney claimed with
coats in all the Courts.

Appeal allowed.

ORIGINAL CIVIL.
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Bejfore Mr. Justice Wilson,

I

SIIBEKRISTO BIRCAR » ABDOOL AKIKM.

Dec, 19.

Practice — Amendment of Pluint— dliernative Religf~Frame of Suit—A4 ccount
and Discovery,

Aft.ev parties have como to trial to determine which of two stories is true,

the plaintilf osnnot be sllowed to amend his plaint by sbundoning his own
.story, and adopting that of the defendnnt, and asking relief on that footing :’
for the question, whether on that footing the plaintiff is entitled to relief, is
one to which the defendant's attontion hmg not been called, and as to which he
has had no opportunity of answering.

Tn a snit to recover  specified sum for the hire of cargo boats and not

asking for any other ralicf, the defondant alleged and proved, that he wa
mevely the agent of the plaintift to find hirers for tho boats, and that he wa
not linkle for the hive of the boats, .
" Held, that although prim@ facie a principal is entitled to an account anc
discovery from his agent, the plaintiff could not.obtain snch relief in the sui
a8 framed, and that he could not, after coming to a henring, be allowed &
amend his plaint by inserting an alternative prayer for relief, upon the footing
of the oase et up by the defendant, '
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THIS was & suit to recover the sum of Rs. 3,121-10-8 for the
hire of cargo boats, and the plaintiff prayed judgment for this
sum only, without asking for any other relief. The defendant,
in his written statement, alleged, that he was a Ghat Manjee, and
was employed by the plaintiff in that capacity, and that it was
his duty to procure hirers for the plaintiff’s boats and to
recover the amount of the bills for the hire of such boats -from
the hirers when asked to do so, and that, in the performance
of such duty, he acted merely as the plaintiff's agent, and was
in no way responsible for the hire of the boats. The defendant
admitted that, on certain occasions, he had hired boats from the
plaintiff on his own account, but stated that he had paid the
plaintiff the full amount owing to him for such hiring. Upon
hearing the evidence the learned Judge came to the conclusion
that the defendant’s contention was correct, and that the defend-
anb was not liable for the hire of the boats. The plaintiff then
contended that he was entitled to an account and discovery
against the defendant as his agent, and asked leave to amend
his plaint by adding a prayer for such relief.

Mr, T. A. Apcar and MY, Mitter for the plaintiff.
Mr. Kenmnedy and "My, Bonnerjee for the defendant.

Mr. Apear—Upon the facts stated in the plaint and written
statement, the true question at issue can be tried. The object
of the plaint is merely to bring the matter in dispute before the
Court, but it is for the Court, upon the statement before it, to
determine the real issue between the parties—Arbuthnot v.
Betts (1). [WitsoN, J.—In that case the plaintiffs, whether they
acted as agents, or were the actual vendors, were entitled to
recover the price of the goods sold, and the form of the plaint
made no difference as regarded the-substantial defence in the
jase. The case of Hshenchunder Simgh v. Shamachurn
Bhautto (2) decides that 4he plaintiff is bound by the facts stated
1 his pleadings.] The Conrt has power to amend the -plaint at,
iny stage of the case: Act X of 1877,s.53. Even if a plaintiff
ass not put forward an alternative case in his plaint, he may

(1) 6 B, L. R,, 273. (2) 11 Moore's L. A, 7,
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have, leave to amend his plaint, and state his case correctly
therein, if the Court think that he has rested his claim upon
wrong grounds from misinformation, ignorance of law or fact,
mistake or misconstruction of documents— Lakslmiblii v, Hari-
bin Rawji (1), [WiLsoN, J.—The plaintiff might have applied
to amend his plaint after he became aware of the caso set up by
the defendant ; it is too late now to ask for amendment.)

Mr. Kennedy—The case of Eshenchunder Simgl v.Shema-
churn Blutto (2) decides, that the determinations in a cause
should be founded on & case either to be found in the pleadings,
or involved in, or consistent with, the case thersby made;”
and that “the state of facts, and the equities and ground of
velief originally allegéd and pleaded by the plaintiff, are not to
be departed from,” That rule was followed in Lukhee Kanto
Dass Chowdhry v. Sumeeruddi Lausker (3). In Deniston v.
Little (4) Lord Redesdale said: “I know of no case which
allows an amendment in order to enable the parby to mako a
new cage. Here the plaintiff has brought his cause to a hear-
ing, attempted to controvert the agreement as stated in the
answer, and failing in that attempt, now desirves to amond his
bill and seek porformance of that agreement. I think this
would be mischievous, especially under such circumstances as
those of the present case; and I think I onght to dispose of
this bill with a view to the general practice of the Court, and
to compel parties who come for the oxeention of agreements, to
state them as they ought to be stated and not to set up titley
which, when the cause comes to a hearing, they cannot support,”

Wirsow, J.—The oase of the plaintiff as scb oub in his plaint
iy, that the defendant hired cargo boats of him, and that a
balance of Rs. 3,121 is due to him on that account. o prays
judgment for this sum without any other prayer for veljed-
The defendant’s case, as set out in his written statement, is, th"l
‘he was not the hirer of the plaintitf’s” boats, but was o]
employed as an agent to find hirers for them, except in the cas
of certain boats for which he had paid.

- (1) 9 Bom, I C. Rep,, 1, (3) 18 B. L. R, 243,

(2) 11 Moore's 1. A., 7. (4) 2 Bch. & Lef. 12 (u,)



VOL. V.] CALCUTTA SHRIES.

I have come to the conclusion, on the whole of the svidence,
that the defendant's version is the true one, and that the plain-
tiff cannot recover against the defendant as the hirer of his
boats,

It was said, howoever, for the plaintiff that, even on the defend-
ant'’s own account of the facts, he was entitled to account and
discovery. [Primd facie, no doubt,a principal is entitled to such
relief against his agent. But I think it clear that the plaintiff
cannot have such relief in this suit as at present framed. I
cannot give him relief for which he has not asked, on the ground
of a state of facts the contrary of that which he has agserted.

It was said, however, that the plaintiff might he allowed to
amend his plaint to meet this view of the. case. I think, how-
ever, when the parties have come to trial to determine which
of two stories is true, it would be a dangewus precedent to
allow the plaintiff to amend, by abandoning his own atory and
adopting that of the defendant, and asking relief on that foot-
ing. The question whether “on that Tostifig the plmnhﬁ‘ is
entitled to relief, is one to which in such case the defendant’s
attention has not been called, and as ‘to which he has had no
opportunity of answering. Nor would much have been gained
by amending, for it eduld only have been on the terms of tho
plaintiff’s paying all the costs of the suit.

Suit dismissed with costs.

Attorney for the plaintiff : Baboo Nobin Chunder Bural,
Attorney for the defendant : Babeo Gonesh Chunder Clhunder.

INSOLVENCY.

Before Mr, Justice Broughton.
Ix zs HURRUOK CHUND GOLICHA.

Insolvency Adjudication— Gamashta— Trader beyond Jurisdiction carrying
on buginess by a Gomashla within Jurudwuon——l’raetwe—-Aﬂfdamt tiine
Jor filing—Stut. 11 and 12 Vigt, c- 21, 5. 9.

A trader, residing out of the juvisdiction of the High ‘Court, but earrying

on business at Calcutia by a gomashta, can be adjudicated an ingolvent under

9 of 11 and 12 Viet,, ¢, 21, if his gomashta stops payment and eloses and
81
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